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BANK’S LIABILITY ON CHECK BEARING FORGED INDORSE- 
MENT 


When the check forger gets to work the chances are very good 
that the bank on which the check is drawn, or some other bank, 
will suffer in consequence. 

One of the cardinai rules applicable to bank checks is that a 
bank, which pays a check drawn on it, bearing a forged indorse- 
ment, may not charge the check against the depositor’s account. 
There is logic in the rule. When a bank accepts a checking account 
it impliedly agrees with the depositor that it will pay out the funds 
* in accordance with the depositor’s order. A payment on a forged in- 
dorsement is not in accordance with the depositor’s order, and it 
follows that, when such a payment is made, the bank pays out its 
own money and not the depositor’s. 

A rather unusual situation arose in the case of Bennett v. First 
National Bank of Hollywood, published among the legal decisions 
in this issue. The litigation centered around a check for one thou- 
sand dollars, bearing a forgery of the payee’s indorsement, which 
had been paid by the drawee bank. In an action by the depositor 
against the bank the latter claimed that certain circumstances in- 
volved altered the case and relieved it from liability. The California 
District Court of Appeal, however, held that the usual rule applied 
and that the bank was liable. 

These are the facts leading up to the suit against the bank: A 
person by the name of Thomas, who at the time was president of a 
realty company and a business man of good repute in the community, 
falsely represented to the plaintiff, Bennett, that he was the agent 
of one Abbie Gilbert, and that she desired a loan of two thousand 
dollars, to be secured by a mortgage on real estate owned by her. 
The plaintiff agreed to make the loan, and thereafter Thomas deliv- 
ered to him a note and mortgage, executed in the name .of Abbie 
Gilbert, both of which were forgeries. 

The plaintiff then gave to-Thomas a check for one thousand dol- 
lars, payable to the order of Abbie Gilbert and drawn on his account 


in the defendant Hollywood Bank. Thomas forged the payee’s in- 
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dorsement on the check and collected the money. A few days later 
the plaintiff gave Thomas another check for one thousand dollars, 
making up the balance of the loan. This check was payable to the 
order of Thomas and was likewise indorsed and collected by him. 
Prior to the giving of the second check the proceeds of the first 
check were withdrawn and used by Thomas. 

Within a few months after the second check was given to 
Thomas he repaid to the plaintiff one thousand dollars in install- 
ments, which amount was credited generally on the note of Abbie 
Gilbert. No part of the sum repaid was the proceeds of the first 
check, payable to the order of Abbie Gilbert. The fraud perpe- 
trated by Thomas was not discovered until some time later, when the 
plaintiff demanded of Abbie Gilbert repayment of the balance of the 
loan. 

In this action by Bennett, the drawer of the check, against the 
bank to recover the amount of the check, payable to Abbie Gilbert, 
upon which her indorsement had been forged, the bank contended 
that it was entitled to credit for the one thousand dollars paid to the 
plaintiff in installments by Thomas. 

As stated, the court held that the general rule applied, in spite 
c? the circumstances recited, and that the bank was liable. 

So far as the check which the plaintiff drew to Thomas’ order 
was concerned, the plaintiff had a claim against Thomas only. ‘‘No 
equitable reason occurs to us,’’ said the court, ‘‘why the sum paid by 
Thomas should be applied in liquidation of defendant’s liability to 
plaintiff, from which it follows that defendant still has one thou- 
sand dollars of plaintiff’s money.’’ 


TAXATION OF NATIONAL BANK SHARES IN NEW YORK 


The method of assessing the tax under the laws of New York 
against shares of national banks in that state is discussed in a deci- 
sion of the New York Supreme Court, People v. Cantor, published 
among the legal decisions on a subsequent page. 

As stated by the court, the tax is based on a valuation of the 
shares which the statute defines. The valuation is determined by 
computing the amount of capital paid in, surplus and undivided 
profits. 

Two questions were presented to the court. One of the questions 
was whether a national bank may deduct from the total of the 
items above mentioned installments of federal income and excess 
profits tax, payable after the time of filing its report of condition to 
the state tax commissioners. 
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The report for assessment was filed with the tax commissioners 
on May 1, 1919. The amount of the bank’s federal taxes for the year 
1918 was determined by its federal tax return, filed on or before 
March 15, 1919. One installment of the federal taxes had been paid 
prior to May 1, 1919. The three remaining installments would 
fall due in June, September and December, 1919, respectively. The 
court held that, inasmuch as the unpaid installments were a fixed 
charged on May 1, 1919, they constituted a proper deduction in as- 
certaining the value of the bank’s shares for purposes of state tax- 
ation. 

The second question was whether discounts collected, but not 
earned, should be included in the assessment valuation. In deciding 
that such items should not be ineluded, the court said: 

‘It is apparent that discounts collected, but awaiting the termina- 
tion of the period for which the paper was discounted, before being 
earned, represent an ascertained profit only so far as the possibility 
of a loss upon the transaction may be eliminated, as a matter of 
business judgment. Elements of uncertainty must exist. The bor- 
rower may take up the paper before the due date, or the paper may 
become uncollectible. On the other hand, business experience in the 
class of discounts carried by these banks may lead to the practice of 
safely writing the unearned discount as a profit. So far as the 
relator is concerned, however, the system of bookkeeping to which 
it may resort has been prescribed by rules of the Comptroller of the 
Currency. Following these rules, the books are now kept upon an 
accrual system, as distinguished from a receipt system, and, as a 
result, profits from transactions, where interest has been earned, 
although not collected, are shown by the books, while collected, but 
unearned, interest is not carried as a profit. 

‘‘In my opinion, the relator is correct in its contention that these 
interest items must be assessed for taxation, as profits, upon either 
one system of bookkeeping or the other—that is, upon the receipt 
or the aecrual system—and that they cannot both be considered as 
profits. As I have noted, a collection from discounts, not earned, is 
not necessarily a profit. Earned interest, not collected, is dependent 
for its character as a profit upon the favorable prospect of collec- 
tion; but, if one class of these items is arbitrarily to be carried as 
a determined and existing profit, the other should not. The relator 
is bound to keep its books according to the rules made by the Comp- 
troller. As a matter of business judgment, in the management of 
these banks, it has evidently been found that the matter of profits 
is more nearly refiected by accepting the showing of accruals, which 
may or may not be collected, and by treating these as actual profits, 
allowing the collections of interest not earned to await the earning 
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period before giving the items collected the character of profits. I 
eannot hold that this system results in withholding ‘profits’ from tax- 
ation. It merely serves fairly to determine a point at which the 
profits are to be deemed exhibited, and so taxed. Profits actually 
obtained should, of course, be open to present assessment for taxa- 
tion; but unearned discounts are not necessarily *profits’.”’ 


FAILURE TO AFFIX REVENUE STAMPS TO DEED 

A question arose in the case of Reichert v. Jerome H. Sheip, 
Inc., as to the effect of a failure to place internal revenue stamps on a 
deed conveying real property. The claim was made that the absence 
of the revenue stamps rendered the deed inadmissible in evidence. 
The Supreme Court of Alabama (85 So. Rep. 267) decided that, in 
the absence of proof that there had been an attempt to evade the 
United States internal revenue law, the objection was not valid and 
the deed could be received in evidence. 

The court said: ‘‘It is insisted that the deed should be excluded 
for the reason that it bore no United States revenue stamps. There 
is no evidence offered indicating any intent to evade the internal 
revenue law, or to defraud the government by failing to affix the 
requisite amount of stamps; and, in the absence of such proof, under 
the authorities of this court, the deed should not be excluded upon 
that ground.’’ 


Much of the difficulty in understanding the rules of law which 
apply to negotiable paper lies in not having a clear comprehension of 
the meaning of negotiability. 

The principal distinction between negotiable paper and other 
classes of personal property is that it is possible for a person, in pos- 
session of a negotiable instrument, to transfer a better title than he 
has. One who has found or stolen an article of personal property, 
such as a ring, cannot transfer a valid title. If he sells the property 
to another the latter cannot hold it as against the true owner, even 
though he made the purchase in good faith and paid full value for it. 

But one who has found or stolen a negotiable instrument can give 
good title by transferring the instrument. There are, of course, cer- 
tain requirements that must be met. The instrument must be pay- 
able to bearer, or indorsed in blank, so that it can be transferred 
without the forging of an indorsement. And the purchaser has to 
measure up to a certain standard prescribed by the law. He must 
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be a holder in due course, which means that he must take the in- 
strument before it is overdue, without notice of the seller’s defective 
title and he must pay value for it. 

The same applies to an instrument which has been obtained by 
fraud. The party guilty of the fraud can transfer a valid title to a 
holder in due course. 

A non-negotiable instrument is in a class with other items of per- 
sonal property. The holder of such an instrument, in selling it, trans- 
fers only such rights in the instrument as he has. If it was 
invalid, or if there was a defense against it in the hands of the seller, 
the same invalidity or. defense attaches in the hands of any pur- 
chaser. 

There are many rules by which to determine whether an instru- 
ment is negotiable, but, in general, an instrument to be negotiable 
must be an unconditional promise or order to pay a sum certain in 
money, must be payable on demand or at a fixed or determinable 
future time and must be payable to the order of a designated payee 
or payable to bearer. 


LIABILITY INCURRED IN AIDING BANK TO ACQUIRE SHAM 
RESERVE 


The entanglements which are likely to follow an attempt to bolster 
up the apparent financial condition of a bank by artifice are clearly 
denoted in a Missouri decision, Bank of Slater v. Union Station 
Bank, published herein among the legal decisions. 

The history of the case begins at a time when a bank, referred to 
as the Farmers’ Bank, did not have the full amount of reserve which 
the law required it to carry. 

The president of the bank, Mr. Avitt, approached the defendant 
bank for a loan and succeeded in obtaining the sum of $8,000. Avitt 
delivered to the defendant bank his personal note for $8,000 and 
that sum was credited to the account of the Farmers’ Bank. It 
was verbally agreed between Avitt and the defendant, that no part 
of this money should be withdrawn from the defendant, that the 
Farmers’ Bank would pay interest at the rate of six per cent. and 
that the defendant bank might at any time apply the deposit to the 
satisfaction of the loan. 

The intention of the parties was to have the Farmers’ Bank liable 
for the amount of the loan and at the same time to keep no written 
record which would indicate such liability. On the surface the assets 
of the Farmers’ Bank were increased by $8,000, but as a matter of 
fact there was no increase whatever. 

At the time of the transaction the defendant issued a deposit 
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slip showing a deposit by the Farmers’ Bank of $8,000, made out in 
the usual form, except that it bore this memorandum: ‘‘Use of I. 
W. Avitt, E. C.,’’ the ietters E. C. being the initials of the cashier 
of the defendant bank. 

The Farmers’ Bank then passed this amount to the credit of 
Avitt and he promptly checked it out. Later the Farmers’ Bank be- 
came insolvent and assigned its claim for the deposit in the defend- 
ant bank to the plaintiff. It was held that the plaintiff was entitled 
to recover the amoynt on deposit with interest. 

In so deciding the court determined that the defendant’s claim 
that the transaction was a loan could not be upheld. The only ear- 
mark of a loan was the six per cent. interest which the $8,000 car- 
ried. A loan implies that the borrower is to have the custody and 
use of the article loaned. The borrower here had no right ‘‘to use 
a single dollar of the money for any purpose whatever, except to 
deceive the state banking department’’. Other reasons are set forth 
in the opinion of Judge Williamson, which makes very interesting 
reading. 


INDORSER DISCHARGED WHERE NOTICE OF DISHONOR NOT 
PROVED 


Sufficient reason for the keeping of an accurate record by a bank 
notary of paper protested and notices of dishonor sent is shown in 
the New Jersey decision, People’s Bank & Trust Co. v. Allen, pub- 
lished among the legal decisions in this issue. 

Here the indorser of a note was held free from liability because 
the bank which held the note.and brought suit on it could not prove 
that notice of dishonor had been given. 

The bank’s notary could not recall the transaction. He testified 
that he saw the notice and that it was mailed by his son or his clerk, 
according to custom. 

His record book contained a statement that notice of dishonor 
had been deposited in the mail ‘‘addressed to . . . Lewis A. Allen,’’ 
the indorser. 

The court held that the book was not admissible in evidence to 
establish the giving of notice. And it further held that, even if the 
book were admissible, the evidence would be insufficient because it 
did not show that the notice was properly addressed. 

While the book itself was inadmissible, still if it had contained a 
complete record of the mailing of notice it might have refreshed the 
memory of the notary, or his son or clerk, so that the one who 
actually mailed the notice could have testified thereto of his own 
knowledge. 





QUESTIONS AND ANSWERS PERTAINING 
TO THE LAW OF BANKING AND 
NEGOTIABLE INSTRUMENTS 


By JOHN E. BRADY 


(Editor’s Note—This is the sixth of a series of papers, presenting in ques- 
tion and answer form the law of banking and negotiable instruments. One of 
the series will be published each month hereafter. The questions and answers, 
as given in this series, will form part of a book, now in the course of prepara- 
tion, by Mr. W. R. Morehouse, Assistant Cashier of the Guaranty Trust & Sav- 
ings Bank, Los Angeles, Cal. In addition to questions of law Mr. Morehouse’s 
book will contain questions on bank practice and business building.) 


PRESENTMENT FOR PAYMENT 
Questions 


1. Apart from making collection, what is the object of present- 
ing a bill or note for payment? 


2. What persons are secondarily liable? 
3. What persons are primarily liable on a negotiable instrument? 


4. Is presentment for payment necessary to charge the maker 
of a note or the acceptor of a bill with liability? 


5. Is presentment for payment necessary to charge the maker of 
a note, who signed for the accommodation of the payee, this fact 
being known to the holder of the note? 


6. Does failure to present ever have any effect on the liability of 
a maker or acceptor? 


7. Is presentment for payment necessary to charge with liability 
one who signs a negotiable instrument as guarantor? 


8. Where an instrument specifies a day of maturity when should 
it be presented for payment? 


9.. Where an instrument is made payable at a bank, during what 
hours on the day of maturity should it be presented? 


_ 10. When an instrument matures on Sunday or a holiday when 
should it be presented for payment? 


11. When shou!ld an instrument maturing on Saturday be pre- 
sented for payment? 


12. When should a note payable on demand be presented for 
payment? 
593 
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13. With regard to the time of presenting a demand note for 
payment, is there any distinction between a note bearing interest and 
one without interest? 


14. A demand note bearing interest was presented 10 months 
after its issue. Is such presentment sufficient to charge an indorser? 


15. When should a bill of exchange payable on demand be pre- 
sented for payment? 


16. Is it proper to present an instrument payable on demand on 
Saturday? 


17. Within what time must a check be presented for payment? 


18. What is the etfect of failing to present a check within a 
reasonable time after its issue, and how does a check differ in this 
regard from other bills of exchange payable on demand? 


19. What is the object in requiring a check to be presented 
within a reasonable time after its issue? 


20. A check was delivered to the payee on Monday in the city 
where the drawee was located. The payee went to the bank to 
make presentment for payment on Wednesday, but the bank had 
failed one hour before he arrived. There were sufficient funds in the 
drawer’s deposit and if the check had been presented on Tuesday it 


would have been paid. Could the payee hold the drawer liable on 
the check? ° 


21. What is the general rule with regard to the time for pre- 
senting a check on an out-of-town bank? 


22. The payee of a check on a local bank receives it on Monday 
after banking hours. He deposits it in his bank on Tuesday and it 
is presented through the clearing house on Wednesday. But the 
drawee had suspended at the close of banking hours on Tuesday. 
Is this presentment sufficient to charge the drawer, it appearing that 
the drawer had on deposit sufficient funds to pay the check? 


23. The payee of a check on a local bank held it for a week 
and then presented it for payment, when it was refused for insuffi- 
cient funds. Was the drawer discharged? 


24. The payee of a check on a local bank indorsed it and trans- 
ferred it on the day on which he received it. The indorsee held it 
for a week and then presented it. Payment was refused because of 
insufficient funds. Is such presentment sufficient to hold the in- 
dorser ? 


25. The drawer of a check had it certified and delivered it to the 
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payee. Within what time must the payee make presentment to 
hold the drawer liable? 


26. A draws a check against insufficient funds, having no agree- 
ment or understanding with the bank for the payment of the check. 
The payee holds it for a week when the bank fails. Is the drawer 
discharged? 


27. A note specified no place of payment, but the address of the 
maker was written on the note. Where should presentment be made? 


28. Where no place of payment is specified in an instrument and 
the address of the party to make payment is not given therein, where 
should presentment be made? 


29. A note payable at a bank was presented to the cashier at a 
place outside the bank. Is such a presentment valid? 


30. The holder of a note did not have it with him at*the time he 
demanded payment. The maker refused payment without calling 
upon the holder to produce the note. Was such presentment suffi- 
cient to charge an indorser with liability? - 


31. The holder of a note had it with him at the time of demand- 
ing payment of the maker, but did not exhibit the note. The maker, 
without asking for the production of the note, refused payment on 
other grounds. Is such presentment sufficient to charge an indorser 
with liability ? 

32. On the day of maturity of a note the cashier of the bank 
which held it, called up the maker on the telephone and demanded 
payment. The maker informed the cashier that he could not pay the 
note. Is such a presentment valid? 


33. Who may make presentment? 


34. Where, at the maturity of an instrument, the holder is dead, 
who should make presentment? 


35. Where the holder of an instrument is dead at the time it 
matures and no executor or administrator has been appointed, does 
the failure to present at maturity release the drawers or indorsers? 


36. When a note, specifying no place of payment, matures the 
maker is dead. To whom should presentment for payment be made? 


37. A note, specifying no place of payment, was signed by two 
partners as makers, the funds being borrowed for partnership pur- 
poses. At maturity the note was presented to one of the partners at 
his residence. Is this a sufficient presentment to charge an indorser? 


38. A note, specifying no place of payment, was signed by two 
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persons who were not partners. At maturity presentment was made 
to one of them. Is this presentment sufficient to charge an indorser? 


39. A promissory note was made payable at a bank where the 
maker kept an account. Has the bank the right to pay such note and 
charge it against the maker’s account as though it were a check 
drawn against the account? 


40. The holder of a note payable at a bank did not present it at 
the bank at maturity. On the day of maturity the maker had funds 
on deposit sufticient to meet the note, and the bank failed the follow- 
ing day. Was the maker discharged by the failure to present? 


41. What is the effect of a stipulation on a check that it is pay- 
able only through a certain bank? 


42. Is a stipulation on a check to the effect that it will not be 
paid if presented through a certain bank valid? 


43. Under what particular circumstances is presentment unneces- 
sary to charge the drawer of a bill of exchange with liability? 


44. Under what particular circumstances is presentment unneces- 
sary to charge an indorser of a bill or note with liability? 


45. Under what circumstances is presentment dispensed with as to 
both drawers and indorsers? 

46. Under what circumstances is delay in making presentment 
excused ? 


47. Can presentment for payment be waived by a drawer or in- 
dorser? 


48. Does a waiver of protest waive presentment for payment? 
49. Does a waiver of notice of protest waive presentment? 


50. The -indorser of a note, before maturity, told the holder not 
to do anything about the note and and he would pay it. The holder . 
did not make presentment at maturity. Was the indorser dis- 
charged? 


51. Can presentment be waived by a drawer or indorser after 
maturity ? 


52. The holder of a note did not present it at maturity. There- 
after the indorser promised to pay the note. Is he liable as indorser? 


53. At the maturity of a note, the holder, knowing that the 
maker was insolvent, did not present it for payment. Did this affect 
his right against the indorser? 


54. A indorsed a note for the accommodation of the maker with 
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knowledge of the maker’s insolvency. Is presentment for payment 
necessary to charge A with liability as indorser? 


Answers 


1. Presentment for payment is necessary to charge persons sec- 
ondarily liable on the instrument. N. I. L., See. 130. 


2. The drawer of a bill of exchange and the indorsers of a bill 
or note. Failure to make proper presentment discharges them from 
liability. N. I. L.,See. 3, 130. 


3. Any person who by the terms of the instrument is absolutely 
required to pay—the maker of a note and the acceptor of a bill of 
exchange. N. I. L., See. 3. 


4. No. They are liable without presentment. N. I. L., See. 130. 
5. No. American Nat. Bank v. Junk Bros., 94 Tenn. 624. 


6. If the instrument is by its terms payable at a specified place 
and the maker or acceptor is able and willing to pay it there at ma- 
turity and has funds there available for that purpose, the same is 
equivalent to a tender of payment and stops the running of interest 
on the instrument. N. I. L., See. 130; Mahan v. Waters, 60 Md. 167. 


7. No. Allen v. Rightmere, 20 Johns. (N. Y.) 365. 


8. It should-be presented at a reasonable hour on the day on 
which it falls due. In most all of the states days of grace have been 
abolished by the Negotiable Instruments Law. N. I. L., See. 131, 132, 
145. 

9. Presentment for payment must be made during banking hours, 
unless the person to make payment has no funds there to meet the 
instrument at any time during the day, in which case presentment at 


any hour before the bank closes on that day is sufficient. N. I. L., 
See. 135. 


10. Presentment should be made on the next succeeding business 
day. N. I. L., See. 145. 


11. Presentment for payment should be made on the next suc- 
ceeding business day. N. I. L., Sec. 145. 


12. A demand note must be presented within a reasonable time 
after its issue. N. I. L., See. 131. 


13. Under the Negotiable Instruments Law a note, whether carry- 
ing interest or not, must be presented within a reasonable time after 
its issue. Nevertheless the question what is a reasonable time de-— 
pends upon the circumstances of each particular case and undoubt- 
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edly the fact that a note bears interest would have some weight as 
indicating that the parties did not intend the note to be promptly 
presented. N. I. L., See. 131. 


14. It has been held that such a presentment is sufficient. Schles- 
singer v. Schultz, 96 N. Y. Supp. 683. 


15. A demand bill of exchange must be presented within a rea- 
sonable time after the last negotiation thereof. N. I.L., See. 131. 


16. At the option of the holder such an instrument may be pre- 
sented before 12 o’clock noon on Saturday, when that entire day is 
not a holiday. N. IL. L., See. 145. 


17. A check must be presented within a reasonable time after its 
issue. N. I. L., See. 322. 


18. The failure to present a check within a reasonable time dis- 
charges the drawer only to the extent of the loss caused to him by 
the delay. With regard to other demand bills of exchange the drawer 
and indorsers are absolutely discharged if the bill is not presented 
within a reasonable time after the last negotiation thereof. This lat- 
ter rule applies also to indorsers of checks. N. I. L., See. 322. 


19. A check is not intended for circulation as a medium of ex- 
change and should, therefore, be presented with all diligence. West- 
ern Wheeled Seraper Co. v. Sadilek, 50 Neb. 105. 


20. No. A check on a local bank should be presented during 
banking hours on the day following its receipt. Holding the check 
for a longer time, coupled with the failure of the bank, discharged 
the drawer, because the delay resulted in a loss to the drawer of the 
amount of the check. Turner v. Kimble, Okla., 130 Pac. Rep. 563. 


21. The check should, in the absence of special circumstances, be 
forwardéd for collection not later than the day following its receipt. 
Haggerty v. Baldwin, 131 Mich. 187. 


22. It has been held that the drawer is discharged in such cir- 
eumstances, but the decisions of New York and Pennsylvania hold 
that such presentment is within the required time to hold the drawer. 


23. No. Under the circumstances the drawer suffered no loss by 
reason of the delay and was, therefore, not discharged. 


24. No. To hold the indorser a check must be presented within 
a reasonable time after its last negotiation. Start v. Tupper, 81 Vt. 19. 


25. The check must be presented within a reasonable time after 
its issue, the same as an uncertified check. Failure to do so dis- 
charges the drawer to the extent of any loss sustained by him as a 
result of the delay. Thompson v. British Bank, 13 J. & S. (N. Y.) 1. 
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26. No. A has no right to expect payment of the check on pre- 
sentment and presentment is unnecessary. First Nat. Bank v. Linn 
Co. Bank, 30 Ore. 296. e 


27. At the address of the maker, as given in the note. N. I. L., 
See. 133. 


28. At the residence or place of business of the maker or ac- 
ceptor. N. I. L., See. 133. 


29. No. The note must be presented at the bank in order to 
charge the indorsers. Peabody Ins. Co. v. Wilson, 29 W. Va. 528. 


30. No. The presentment was improper and released the in- 
dorser. The Negotiable Instruments Law provides that ‘‘the instru- 
ment must be exhibited to the person from whom payment is de- 
manded’’. N. I. L., See. 134; Greeo v. Lo Monte, 162 N. Y. Supp. 
982. 


31. Yes. In such circumstances the maker is deemed to have 
waived his right to have the instrument shown to him. Etheridge v. 
Ladd, 44 Barb. (N. Y.) 69. 


32. No. An indorser cannot be charged on a presentment of 
this kind. Gilpin v. Savage, 201 N. Y. 167. 


33. The holder or anyone authorized to receive payment in his 
behalf. N. I. L., See. 132. 


34. His executor or administrator. 


35. No, provided that presentment is made within a reasonable 
time after an executor or administrator is appointed. Blake v. Me- 
Millen, 33 Iowa 150. 


36. To the maker’s executor or administrator, if there be one, 
and if with reasonable diligence he can be found. N. I. L., See. 136. 


37. Yes. Where the persons primarily liable on an instrument 
are partners presentment may be made to any one of them. N. IL. L., 
See. 137. 


38. No. Where there are several persons not partners liable 
primarily on an instrument, presentment must be made to them all. 
N. I. L., See. 137. 


39. Yes. Where an instrument is made payable at a bank it is 
equivalent to an order to the bank to pay it for the account of the 
principal debtor thereon. N. I. L., See. 147. 


40. No. A note payable at a bank is not equivalent to a check 
in this regard. Making a note payable at a bank does not change the 
nature of the maker’s liability. 175 8S. W. Rep. 1038. 
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41. The stipulation is valid and presentment through any other 
medium is ineffective for any purpose. Farmers’ Bank v. Johnson 
King Co., 134 Ga. 486. ° 


42. Yes. Commercial Nat. Bank v. First Nat. Bank, 118 N. C. 
783. 


43. Presentment is not necessary where the drawer has no right 
to expect or require that the drawee or acceptor will pay the instru- 
ment. N. L. L., See. 139. 


44. Where the instrument was made or accepted for the in- 
dorser’s accommodation and he has no reason to expect that the in- 
strument will be paid if presented, presentment is not required. N. 
I. L., See. 140, 


45. Presentment for payment is dispensed with in any of the fol- 
lowing cases: 1. Where after the exercise of reasonable diligence 
presentment cannot be made. 2. Where the drawee is a fictitious 
person. 3. Where presentment is expressly or impliedly waived. 
N. L. L., See. 142. 


46. Where the deiay is caused by circumstances beyond the 
control of the holder and not imputable to his default, misconduct or 
negligence; when the cause of delay ceases to operate presentment 
must be made with reasonable diligence. N. I. L., See. 141. 


47. Yes, and the waiver may be express or it may be implied 
from some action or words of the drawer or indorser. N. I. L., 
See. 142. 

48. Yes; the term protest is construed as including the formal 
steps leading up to protest. N. I. L., See. 182. 


49. No. Blatchford v. Harris, 115 Ill. App. 160. 


50. No. The indorser’s statement operated to waive present- 
ment. Markland v. MeDaniel, 51 Kans. 350. 


51. Yes. 


52. He is, provided that at the time of promising to pay he had 
knowledge of the non-presentment of the note. State Bank v. Mc- 
Cabe, 135 Mich. 479. 


53. The indorser was discharged. The insolvency of the maker 
of note is not an excuse for failing to make due presentment. Moore 
v. Alexander, 63 N. Y. App. Div. 100. 


54. Yes. Buck v. Cotton, 2 Conn. 126. 





MUNICIPAL BOND DECISIONS 


Recently Handed Down by the Highest 
Courts in the Different States 


Computing Number of Ballots in Bond Election.—The village of 
Chisholm, Minn., held an election to pass on the question of issuing 
bonds to provide funds for the erection of a public building. The 
Minnesota statute calls for a majority of ‘‘five-eighths of those voting 
on the question,’’ in order that the bonds may be issued. At the 
election 1,235 votes were cast, and of these 16 were blank. Of the 
remainder 765 were in favor of the issue and 454 were against it. 
Using the total number of votes cast, 1,235, it would require 772, or 
five-eighths of the total, to ratify the issue, and the proposition was 
not carried. But, leaving the 16 blank ballots out of the computation 
and taking 1,219 as the total number cast, it would take only 763 
votes to ratify and the proposition was carried by a margin of two 
votes. The court decided that the blank ballots should not be taken 
into consideration and that the election resulted in favor of the bonds. 
Powers v. Village of Chisholm, Supreme Court of Minnesota, 178 N. 
W. Rep. 607. 


Amendment of City Charter Increasing School Tax Rate Held Not 
to Decrease General Taxing Power.—The attorney general of Texas 
refused to approve a bond issue of the city of Fort Worth in the 
amount of $1,890,000, of which $400,000 were for water works pur- 
poses. The ground of his refusal was that the city’s taxing power 
was insufficient. The city charter, granted in 1909, gave it power to 
levy for general purposes a tax not exceeding $1.75 on the $100 val- 
uation, inclusive of the school tax. The school tax, at that time, was 
limited to not exceeding 50 cents on the $100 valuation. On June 1i, 
1919, the charter was amended so as to authorize an additional school 
tax of 23 cents, making the maximum rate for school purposes 73 
cents. The attorney general took the view that the effect of this 
amendment was to reduce the power of taxing for general purposes 
by a similar amount, making the maximum for general purposes 
$1.02 on the $100 valuation. The court held that the taxing power 


for general purposes was not reduced by the 1919 amendment. The 
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taxing power conferred by the charter of 1909, although inclusive of 
school taxes, was not inclusive ‘‘of all possible school taxes, then un- 
known and hence wholly uncertain, which might be authorized by 
future changes in the Constitution and laws.’’ It included only the 
50-cent school tax authorized by the law as it stood in 1909. City 
of Fort Worth v. Cureton, Supreme Court of Texas, 222 S. W. Rep. 
531. 


Time of Issuance of Road Bonds.—<A statute, passed in Missis- 
sippi in 1920, known as Chapter 207 of the Laws of 1920, provides 
for the issuance of bonds for county purposes and, among other 
things, declares that bonds, authorized by a vote of the people, may 
be issued by the board of supervisors, ‘‘either in whole or in part at 
such time within one year after the date of such election as they 
may deem best’’. Prior to the passage of this act Washington 
County had authorized the issuance of $1,250,000 of road bonds, but 
the bonds had not been issued at the time the act became a law. At 
the time when the bonds were authorized the statute prescribed no 
time limit for issuance. The supervisors were preparing to issue the 
bonds here involved, when an action was commenced to enjoin their 
issuance on the ground that more than one year had elapsed since 
the election and that the issuance would be unlawful under the law 
of 1920. It was held that the statute was not retroactive and that its 
only effect upon bonds authorized prior to its enactment was to 
limit the issuance to one year after the statute became effective. 
The right to an injunction was denied. Rosenstock v. Board of 
Supervisors of Washington County, Supreme Court of Mississippi, 85 
So. Rep. 91. 


Contest of County Bond Election.—Under the statutes of Alabama 
a county bond election may be contested by any qualified elector of 
the eounty upon filing a petition for contest, together with a bond 
to eover the costs. The petition and bond must be filed within 
twenty days after the result of the election is declared. On April 10, 
1919, an election was held to provide for the issuance of certain fund- 
ing bonds by Winston County. The result was declared on April 12. 
On April 29 the petition for contest was filed. The bond was ap- 
proved by the probate judge on June 30, 1919, and filed with the 
judge on that day. It was held that the bond should have been filed 
wit hthe clerk of the cireuit court, which had jurisdiction to hear and 
determine the contest and that, inasmuch as the bond was not filed 
in that court within twenty days after the result of the election was 
declared, the petition should be dismissed. It was held that the con- 
test proceeding was invalid for the further reason that, under the 
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statute, the bond for costs must be filed at the same time as the 
petition for contest. Robinson v. Winston County, Supreme Court of 
Alabama, 85 So. Rep. 22. 


Maturity of County Road Bonds.—<A proceeding was instituted 
by interested parties to review the action of E. T. England, attorney 
general of the state of West Virginia, in approving a proposed 
issue of road bonds of Marshall County for building and improving 
certain roads in the Cameron District. The objection was raised that 
the term for which the bonds were to run, twenty-five years, was un- 
authorized. It was claimed that ten years was the legal limit. The 
statute, authorizing the issuance of the bonds, Section 26 of Chapter 
66 of the Acts of 1917, contemplates two methods of providing 
money for the building and improvement of roads. One method is 
by the issue of bonds and the other by a special road fund levy. The 
statute limits the special levy to, ten years, but is silent as to the 
time for which the bonds may run, except that it makes all that is 
done under the act subject to Sections 7 and 8 of Article 10 of the 
Constitution. These sections prescribe the county limit of indebted- 
ness and limit the running of bonds to thirty-four years. It was 
held that the ten-year limit in the statute applied only to the spe- 
cial road levy and that bonds were subject only to the constitutional 
provisions as to the time for which they might run. The bonds were 
held to be valid andthe petition for review was dismissed. State v. 
England, Supreme Court of Appeals of West Virginia, 103 S. E. 
Rep. 400. 


School Equipment Bond Election Void Because Not Held at 
Schoolhouse.—On July 29, 1918, an election was held in Lee County, 
Mississippi, for the purpose of deciding for or against a $10,000 
issue of bonds to provide equipment for a school building in the 
Cedar Hill Consolidated School District. A majority of the votes 
were cast in favor of the issue. Some of the taxpayers of the dis- 
trict instituted proceedings to have the election declared void and 
to restrain the district officials from issuing the bonds. Among other 
things it was contended that the election was invalid because it was 
not held at the proper place. 

The Mississippi statute declares that an election of this kind 
‘*shall be held at the schoolhouse of said district’’. The election, 
it seems, was held at ‘‘MecCarley’s store,’’ some distance away from 
the schoolhouse. The court decided that this rendered the election 
invalid. 

In reaching this conclusion, the court said: 

“‘The appellant contends that, the statute having fixed the place 
of the election at the schoolhouse in the consolidated school district, 





604 THE BANKING LAW JOURNAL 


it is mandatory that the election be so held; that neither the board 
of supervisors nor the election commissioners can direct the election 
to be held at any other place. It appears from the testimony that 
MecCarley’s store is from a quarter to one-half mile distant from the 
schoolhouse, and that it is not in a town or village, but is simply a 
eountry store and private property. 


‘‘The appellee contends that the variance is immaterial because a 
majority of all of the qualified electors of the consolidated school dis- 
trict are shown affirmatively to have appeared and voted in favor 
of the bond issue, and that it is immaterial when a majority of the 
electors have voted affirmatively for the bond issue that the election 
was held at the wrong place, because, it is contended the sole pur- 
pose of the election is to determine the will of the electorate. In our 
view the Legislature had a right to prescribe where elections should 
be held, and it is not for us to inquire into the wisdom of the legis- 
lative action. But it is our duty to give effect to its enactment. The 
general rule is that the time and place are two essentials to be re- 
garded in holding elections. These are fundamental, while other 
regulations may be treated as irregularities, which will not defeat 
the election where it affirmatively appears that no harm was done. 
Our court has, we think, settled the principles as to the place of 
holding an election in Harris v. State, 72 Miss. 960, 18 South. 387, 33 
L. R. A. 85, which case defines the meaning of the word ‘‘at’’ as 
used in a similar statute, and held that, where the board of super- 
visors ordered an election, sitting at a place within 100 yards of the 
courthouse, was void because the act was not done ‘at the court- 
house,’ as required by statute. The principle underlying this hold- 
ing is that the board is exercising a special statutory power, and 
must conform to all the affirmative requirements in exercising such 
statutory power. Johnson v. Futch, 57 Miss. 73; Lewis v. Bank, 64 
Miss. 727, 2 South. 243; Bolivar County v. Coleman, 71 Miss. 832, 15 
South. 107. 

‘“We think that the statute requiring the election to be held at 
the schoolhouse in the district, a public place where every citizen had 
a right, not only to appear, but to exercise his right of persuasion 
on all electors undisturbed and unhampered, is not in legal effect the 
same as holding the election in a private place, where an elector 
might be disinclined to go at all, or might be intimidated and over- 
reached if he did go, and therefore that the election held at such 
private place, not within the limits of the school building or grounds, 
is not the same thing as an election held at the right place. We, 
therefore, are of the opinion that the election was void. Barrett v. 
Cedar Hill Consol. School District, Supreme Court of Mississippi; 85 
So. Rep. 125.”’ 





This Department embraces all the newly-decided cases of import- 
ance to bankers, bank counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further information regarding any case 
published will be furnished on application. 


BANK’S LIABILITY ON PAYING CHECK BEAR- 
ING FORGED INDORSEMENT 


Bennett v. First National Bank of Hollywood, California District 
Court of Appeal. 190 Pac. Rep. 831. 


One Thomas falsely represented to the plaintiff that he was 
the agent of Abbie Gilbert and that she desired a loan of $2,000 
on mortgage. Thomas delivered to the plaintiff a mortgage forged 
in the name of Abbie Gilbert, and received from him a check for 
$1,000, payable to the order of Abbie Gilbert, and, later, a check 
for $1,000, payable to the order of Thomas. Both checks were 
drawn on the defendant bank. Thomas forged the indorsement on 
the first check and collected it. He collected the second check on 
his own indorsement. Subsequently he repaid $1,000 of the loan 
to the plaintiff. In an action by the plaintiff against the bank, to re- 
cover the $1,000 paid by the bank on the Abbie Gilbert check, it 
was held that the bank could not have the $1,000 repaid by 
Thomas to the plaintiff applied to the liquidation of its liability 
on the Abbie Gilbert check and that the bank was liable to the 
plaintiff for the amount. 


Action by George Bennett against the First National Bank of 
Hollywood. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


SHAW, J.—This action was brought by plaintiff against the First 


NOTE—For similar decisions see Banking Law Journal Digest (Second 


Edition) § 367. 
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National Bank of Hollywood to recover the sum of $1,000, which the 
bank charged to his account because of the payment of a check 
drawn by him thereon and upon which the name of the payee was 
forged. Judgment went for plaintiff, from which the defendant ap- 
peals upon the judgment roll. 

As appears from the findings, the facts are as follows: In 
August, 1917, one S. W. Thomas, then a man of good repute and 
president of the Garvanza Investment Co., falsely represented to 
plaintiff that he was the agent of Abbie Gilbert (who was in fact a 
real person), and that she desired a loan of $2,000, to be secured by 
mortgage upon certain real estate owned by her. Plaintiff agreed to 
make the loan, and some days thereafter Thomas delivered to him a 
note and mortgage purporting to be executed by Gilbert, both of 
which documents were in fact forged instruments. Thereupon plain- 
tiff delivered to Thomas a check for $1,000, drawn upon defendant 
bank and payable to the order of Abbie Gilbert whose name Thomas, 
without her consent or knowledge, indorsed thereon and deposited it 
in the First National Bank of Glendale to the credit of the Garvanza 
Investment Co., the account of which he used for his own purposes, 
and which check, upon being presented to defendant, was paid in 
due course on August 22, 1917. Thereafter, to wit, on August 27, 
1917, in advancing the balance due upon said purported loan, plain- 
tiff gave his check upon defendant bank for $1,000 payable to the 
order of S. W. Thomas, who duly indorsed the same, which defend- 
ant paid to the account of said Garvanza Investment Co. upon pres- 
entation, likewise charging the same to plaintiff’s account. Prior to 
the time when the Garvanza Investment Co. received the proceeds of 
the Thomas check, all the money represented by the Gilbert check 
was by it checked out and paid to persons not here concerned. While 
Thomas, between September 4, 1917, and April 5, 1918, paid plaintiff 
in installments the sum of $1,000, which sums were credited generally 
upon the forged note of Abbie Gilbert, no part thereof was from the 
proceeds of the Gilbert check. Neither Abbie Gilbert nor the par- 
ties hereto learned of the fraudulent nature of the transactions until 
September, 1918, at which time plaintiff demanded payment from de- 
fendant of his $1,000 so paid out on the Gilbert check. The court 
further found that plaintiff was not guilty of any negligence which 
contributed to the action of defendant in making said payment, and 
that the payment of $1,000 made by Thomas on said purported note 
of Gilbert ‘‘was not made at the expense of or to the injury of de- 
fendant, and that plaintiff was not (thereby) benefited beyond his 
total loss’’. 


Upon these findings appellant attacks the court’s conclusion of 
law based thereon: 
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**That plaintiff had a right to apply the whole sum of $1,000 paid 
by S. W. Thomas to plaintiff on account of the said note and mort- 
gage in liquidation of the said check of $1,000 made and delivered by 
plaintiff to said S. W. Thomas on the 27th day of August, 1917, and 
to apply no part of the same on the said check of $1,000 payable to 
said Abbie Gilbert.’’ 


Defendant’s unauthorized act in paying the Gilbert check upon 
which the indorsement was forged is conceded by appellant (Reding- 
ton v. Woods, 45 Cal. 406, 13 Am. Rep. 190), who, however, in- 
sists that defendant should have the benefit of the $1,000 paid by 
Thomas in liquidation of any damage sustained by plaintiff on ac- 
count of such unauthorized action on its part. 

That defendant had no right to charge plaintiff’s account with the 
$1,000 so paid out upon the forged indorsement of the Gilbert check 
is not open to controversy, but in fact conceded by appellant, which, 
however, insists that equitably it is entitled to have the $1,000 paid 
plaintiff by Thomas applied in liquidation of its liability, and hence, 
if so applied, defendant has been reimbursed for the loss sustained 
by its unwarranted act. Its argument in support of this contention is 
predicated chiefly upon the claim that the loss was due to plaintiff’s 
negligence, which, in the absence of the evidence, is fully. answered 
by the finding of the court that defendant’s action was not due to 
any negligence on the part of plaintiff. 

The action is not based upon the fraud practiced by Thomas upon 
piaintiff. That is no concern of defendant. It is true that plaintiff, 
for some reason not appearing, delivered to Thomas a check payable 

to his order for $1,000, which Thomas in due course cashed; but such 
” aet (whatever plaintiff’s intention, since the Gilbert note was a nul- 
lity) created a personal liability on the part of Thomas, who was the 
only person answerable therefor, and if not paid an action for recov- 
ery would lie against him alone. The payment of any judgment ob- 
tained, thereon could not be deemed the liquidation of defendant’s 
liability to plaintiff in paying the Gilbert check. If this argument is 
sound, it follows that the situation is not changed by the fact that 
Thomas, without a judgment therefor, and from funds other than the 
proceeds of the Gilbert check (Andrews v. Northwestern National 
Bank, 107 Minn. 196, 117 N. W. 621, 780, 122 N. W. 499, 25 L. R. A. 
[N. S.] 996; Shipman v. Bank of State, 126 N. Y. 318, 27 N. E. 371, 
12 L. R. A. 791, 22 Am. St. Rep. 821), paid to plaintiff the sum so 
received by him, and for which he alone was liable. As found by the 
trial court, the payment was not made at the expense or to the in- 
jury of the defendant. The payment was not made out of any fund 
belonging to it, nor, as to the loss due to defendant’s action, was 
plaintiff benefited by the payment. No equitable reason occurs to us 
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why the sum paid by Thomas should be applied in liquidation of de- 
fendant’s liability to plaintiff, from which it follows that defendant 
still has $1,000 of plaintiff’s money. 

The judgment is affirmed. 


PROVING NOTICE OF DISHONOR 


McKee v. McGhee, Supreme Court of South Carolina. 103 S. E. 
Rep. 508. 


In an action by the holder of a note against an indorser, the 
burden is upen the holder to prove that notice of dishonor was 
given to the indorser. 


Suit by J. W. McKee, Jr., against J. R. McGhee and Lilly P. 
Boyle, as administratrix, etc., of W. L. Boyle, deceased. From judg- 
ment for plaintiff against the latter defendant, she appeals. Reversed, 
and complaint dismissed. 


WATTS, J.—This is a suit on a note, the cause was tried before 


County Judge Whaley on November 10, 1919, and resulted in a di- 
rected verdict for the plaintiff against Lilly P. Boyle, as administra- 
trix. The other defendant, J. R. McGhee, did not put in an appear- 
ance in the case. At the close of plaintiff’s evidence the defendant 
moved for a non-suit, which was refused. At the close of all the 
evidence in the case both plaintiff and defendant moved for a di- | 
rected verdict. His honor refused defendant’s motion, and granted 
that of the plaintiff. After entry of judgment defendant appealed, 
and by five exceptions imputes error, and plaintiff asks that the 
court sustain the judgment on three additional grounds. 

The appeal of the defendant must be sustained. His honor was 
in error, both in not granting the defendant’s motion for a non-suit, 
and, second, in not directing a verdict in favor of the defendant. 
Plaintiff alleged in his complaint ‘‘that, the said note not having 
been paid at maturity, both J. Rutledge McGhee and W. L. Boyle 
were notified thereof and payment demanded, but they have refused, 
and still refuse to pay the same’’. This was denied by answer of 
defendant. This put in issue this question, and before plaintiff could 
recover the burden was on him to prove notice of presentment and 
dishonor, before he could recover from the defendant as indorser. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 748. 
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The plaintiff introduced note in evidence, and rested his case. This 
was not sufficient. He should have gone further and shown that it 
was presented for payment, or notice of dishonor was given to the 
indorser. There is no evidence of waiver given in the case. 

Waiver is the intentional abandonment of a known right, not a 
irick to catch one napping. The burden was on plaintiff to prove 
facts that made the indorser ligble, the letters introduced fail utterly 
to show any waiver on the part of the defendant. There is nothing 
in them that waiver could be inferred from the acts cr expressions of 
the defendant. The evidence in the case shows Boyle was an in- 
aorser, and plaintiff faiied to show, as he was required to do, that he 
had taken necessary steps to charge defendant as indorser, and evi- 
dence introduced fails to establish such a waiver as would bind de- 
fendant and make him liable, and the trial court should have so held. 
Judgment is reversed, and complaint dismissed. 

Reversed. 


TAXATION OF NATIONAL BANK SHARES IN 
NEW YORK 


People ex rel. National Park Bank of New York v. Cantor, New York 
Supreme Court. 183 N. Y. Supp. 443. 


Under the laws of New York the tax on national bank shares 
is based on a valuation of the shares, which takes into considera- 
tion the amount of capital paid in, surplus and undivided profits. 
In ascertaining this valuation it is proper to deduct discounts col- 
lected but not earned. Such items are not necessarily profits. The 
borrower may take up the paper before it is due or the paper may 
become uncollectible. It is also proper to deduct installments of 
federal income and excess profits, payable after the day on which 
the bank’s condition was reported for assessment, where such in- 
stallments were a determined charge upon that date. 


Certiorari by the People, on the relation of the National Park 
Bank of New York, against Jacob A. Cantor and others, commission- 
ers of taxes, ete., to review an assessment for taxation on relator’s 
shares of stock for the year 1919. Order made fixing amount at which 
stock should be assessed. 


ERLANGER, J.—In this proceeding, the question is presented 
whether the tax commissioners have properly included in their assess- 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1102. 
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ment, for the purposes of taxation of the relator’s capital stock, items 
aggregating $1,236,886.61, being discounts collected, but not earned, 
and an item of $1,191,060 for federal income taxes, determined March 
15, 1919, but payable in installments after May 1, 1919, the day as 
of which the condition of the relator was reported for this assessment. 
The tax is not levied upon all the assets of the bank; it is a tax on 
the shares of stock, based upon items: of valuation which the statute 
defines. Tax Law (Consol. Laws, c. 60) § 23. These subjects of 
valuation are the amount of capital stock .paid in, the surplus of the 
bank and its undivided profits, the gross amount of which, when di- 
vided by the number of outstanding shares of stock, is taken as the 
value of each share for the purposes of taxation. The bank is re- 
quired by the Tax Law (Section 23) to report these items, but not its 
general assets, or its capital, as employed in the business, and the 
distinction is quite clearly drawn by Section 24 of the act, when re- 
quiring a determination of the value of bank shares, in the cases of 
banks in liquidation, by a valuation of the ‘‘actual assets’’ of the 
bank. Under the statute, the assessment of the shares of this relator 
proceeds upon the ascertainment of ‘‘book value,’’ not market value, 
of the shares, and is based solely upon a consideration of the capital 
stock, surplus and undivided profits. Amoskeag Savings Bank v. 
Purdy, 231 U. 8S. 373, 387, 34 Sup. Ct. 114, 58 L. Ed. 274. 


The question is, therefore, whether the items now in dispute rep- 
resent gains in the business which may be classed as ‘‘undivided 


> 


profits’’. If they were not ‘‘profits’’ of the business, they would cer- 
tainly not be available to increase the surplus, maintained according 
to law, and they have no relation, of course, to the items of capital 
stock paid in. It is apparent that discounts collected, but awaiting 
the termination of the period for which the paper was discounted, 
before being earned, represent an ascertained profit only so far as the 
possibility of a loss upon the transaction may be eliminated, as a 
maiter of business judgment. Elements of uncertainty must exist. 
The borrower may take up the paper before the due date, or the 
paper may become uncollectible. On the other hand, business experi- 
ence in the class of discounts carried by these banks may lead to the 
practice of safely writing the unearned discount as a profit. So far 
as the relator is concerned, however, the system of bookkeeping to 
which it may resort has been prescribed by rules of the Comptroller 
of the Currency. Following these rules, the books are now kept upon 
an accrual system, as distinguished from a receipt system, and, as a 
result, profits from transactions, where interest has been earned, al- 
though not collected, are shown by the books, while collected, but 
unearned, interest is not carried as a profit. 

In my opinion, the relator is correct in its contention that these in- 
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terest items must be assessed for taxation, as profits, upon either one 
system of bookkeeping or the other—that is, upon the receipt or the 
accrual system—and that they cannot both be considered as profits. 
As I have noted, a collection from discounts, not earned, is not nec- 
essarily a profit. Earned interest, not collected, is dependent for its 
character as a profit upon the favorable prospect of collection; but, 
if one class of these items is arbitrarily to be carried as a determined 
and existing profit, the other should not. The relator is bound to 
keep its books according to the rules made by the Comptroller. As 
a matter of business judgment, in the management of these banks, it 
has evidently been found that the matter of profits is more nearly re- 
flected by accepting the showing of accruals, which may or may not 
be collected, and by treating these as actual profits, allowing the col- 
lections of interest not earned to await the earning period before 
giving the items collected the character of profits. I cannot hold that 
this system results in withholding ‘‘profits’’ from taxation. It merely 
serves fairly to determine a point at which the profits are to be 
deemed exhibited and so taxed. Profits actually obtained should, of 
course, be open to present assessment for taxation; but unearned dis- 
counts are not necessarily ‘‘profits’’. In People ex rel. Mechanics’, 
ete., Bank v. Purdy, N. Y. L. J., Dee. 18, 1912, cited by the respond- 
ents, the court was concerned only with the point whether the bor- 
rower’s right to repay the loans, before maturity, deprived the dis- 
counts of the character of ‘‘assets’’. Apparently these discounts had 
been reporied by the bank, under some system of bookkeeping differ- 
ent from that which this relator is compelled to maintain, and the 
cpinion did not touch upon the question whether the items repre- 
sented ‘‘profits,’’ taxable as such. I am of the opinion, therefore, 
that the item of discounts collected, but not earned, should be elimi- 
nated from this assessment. 


The items to cover payments to be made for federal income and 
excess profit taxes, assessed for the year 1918, was a determined 
charge as of May 1, 1919, the day when the report was made by the 
relator to the tax commissioners. This charge necessarily reduced 
the inoneys otherwise applicable as ‘‘surplus and undivided profits’’. 
It was a fixed obligation, determined by the federal tax return filed 
March 15, 1919, and while not payable until June, September, and 
December of that year, in equal installments, the reduction of the ex- 
isting profits, as reported, was absolutely measured by the amount so 
payable. For the purposes of this tax upon the bank’s stock, federal 
taxes so assessed, although not immediately payable, would appear to 
be deductible even if the valuation were directed to ‘‘assets’’ of the 
bank (see Matter of Brundage, 31 App. Div. 348, 52 N. Y. Supp. 362; 
Matter of Babeock, 115 N. Y. 450, 22 N. E. 263), and the reason for 
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deducting the amount so reserved is still more cogent when the valua- 

2 tion is confined to earnings having the character of ‘‘undivided 

i profits’’. 

{ I conclude that the shares of stock should be reassessed at the sum 

: of $25,139,551.63, representing an assessment of $502.79 per share, 
and that the relator is entitled to a final order accordingly, with 
costs. 

4 Ordered accordingly. 


TAXATION OF STATE AND NATIONAL BANK 
SHARES IN IOWA 


Security Savings Bank v. Board of Review of City of Waterloo, Su- 
preme Court of Iowa. 178 N. W. Rep. 562. 



















Under the statutes of Iowa, in fixing the value of the shares 
of stock of a state bank, for purposes of taxation, the assessor 
should deduct from the moneyed capital, including surplus and 
undivided earnings, the amount of such capital actually invested 
by the bank in real estate, and not merely the amount of the as- 
sessed valuation of such capital. The same rule applies in taxing 
national bank shares. 





In the district court this was an appeal from the board of review 
of the city of Waterloo. The question involved pertained to the as- 
sessment of the shares of stock of the plaintiff bank. Such question 
is whether in fixing the value of the shares of stock of plaintiff’s bank 
for the purpose of assessment the assessor should deduct from the 
amount of the moneyed eapital, including surplus and undivided 
earnings, the amount of such capital actually invested by the bank in 
real estate as provided by Section 1322 of the Code, or whether such 
deduction for the purpose of valuation of the shares should be con- 
fined to the assessed value of such real estate as provided by Section 
1324. The trial court held that the measure of reduction should be 
the assessed value, and affirmed the action of the board of review ac- 
cordingly. The plaintiff has appealed. Reversed. < 
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EVANS, J.—To put the question concreteiy, the plaintiff bank had 
a total moneyed capital, including capital stock, surplus, and un- 
divided earnings, of $127,720. The amount of this moneyed capital 
actually invested in real estate (mostly in Waterloo) was $67,886. 
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NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1102, 1105. 
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The assessed value of this real estate was $40,260. These facts are 
not in dispute. The plaintiff bank furnished to the assessor the veri- 
fied statement required by Section 1322, which showed a total as- 
sessed value of capital over and above the amount invested in real 
estate of approximately $60,000; that is to say, the sum of $67,886 
was deducted from $127,720. To the total assessed value thus dis- 
closed by such verified statement the assessor added the sum of $27,- 
626, being the difference between the amount actually invested in real 
estate ($67,886) and the amount of ‘value at which such real estate 
was assessed ($40,260). The whole issue is involved in this item of 
$27,626 thus added by the assessor. 

The plaintiff claims that in the valuation of shares for the purpose 
of taxation the sum of $67,886 should be deducted from the sum total 
of the capital stock, surplus, and undivided earnings; whereas the 
defendant contends that such deduction should be $40,260 and no 
more. If in the valuation of shares for the purpose of taxation it is 
requisite under the statute to deduct from the total capital the 
amount ‘‘actually invested,’’ then plaintiff should prevail. If, on the 
other hand, the amount of such deduction should be the ‘‘assessed 
value’’ of the real estate, then the defendant should prevail, and the 
order of the trial court should be affirmed. The question thus pre- 
sented is controlled primarily by Section 1322 of Code Supp. 1913, 


which is as follows: 


‘*Shares of stock of national banks and state and savings banks, 
and loan and trust companies, located in this state, shall be assessed 
to the individual stockholders at the place where the bank or loan 
and trust company is located. At the time the assessment is made 
the officers of national banks and state and savings banks and loan 
and trust companies shall furnish the assessor with lists of all the 
stockholders and the number of shares owned by each, and the asses- 
sor shall list to each stockholder under the head of corporation stock 
the total value of such shares. To aid the assessor in fixing the 
value of such shares, the said corporation shall furnish him a verified 
statement of all the matter provided in section thirteen hundred 
twenty-one of the Supplement to the Code, 1907, which shall also 
show separately the amount of the capital stock and the surplus and 
undivided earnings, and the assessor from such statement shall fix the 
value of such stock based upon the capital, surplus and undivided 
earnings. In arriving at the total value of the shares of stock of 
such corporations, the amount of their capital actually invested in 
real estate owned by them and in the shares of stock of corporations 
owning only the real estate (inclusive of leasehold interests, if any,) 
on or in which the bank or trust company is located, shall be de- 
ducted from the real value of such shares, and such real estate shall 
be assessed as other real estate, and the property of such corporation 
shall not be otherwise assessed. . . 
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Looking to this section of the statute alone, there could be little 
room for argument. It unequivocally requires a deduction of the 
amount of ‘‘capital actually invested in real estate’’. We need not 
enter here into an analysis of the provisions of this particular sec- 
tion, because the contention of the defendant appellee is made to rest 
not upon the terms of this section, but upon the provisions of Section 
1324, which is as follows: 


**If the assessor is not satisfied with the appraisement and valua- 
tion furnished as provided in the preceding sections, he may make a 
valuation of the shares of stock based upon the facts contained in 
the statements above required, or upon any information within his 
possession, or that shall come to him, and shall, in either case, assess 
to the owners the stock at the valuation made by him. If the offi- 
eers of any corporation refuse or neglect to make the statement re- 
quired, the assessor shall make a valuation of the capital stock of 
the defauiting corporation from the best information obtainable. In 
deducting, under the provisions of this chapter, the value of real 
estate from the actual value of the properties, shares or capital stock 
of any person, firm, association or corporation, the actual value at 
which said real estate is valued by the assessor or other taxing officer 
or body where the same is assessed shall be the value thereof.”’ 


Tt will be noted that the foregoing section presents a different 
yardstick for the measure of the amount of deduction than is pre- 
sented in Section 1322. The contention for appellee is that this sec- 
tion has the effect to qualify or to interpret Section 1322. It is fur- 
ther contended that we so construed the effect of Section 1324 in the 
Valley Investment Co. Appeal, 152 Iowa 84, 131 N. W. 669. A pe- 
rusal of the two sections above quoted will clearly disclose that, if 
the two sections are to be deemed operative upon the same subject- 
matter, they present conflicting standards of measure. The first 
question then which arises is: Does Section 1324 control or qualify 
the provisions of Section 1322 at the point of conflict? In the Valley 
Investment Case, 152 Iowa 84, 131 N. W. 669, a somewhat similar con- 
flict was presented as between Sections 1323 and 1324. We held that 
Section 1324 was controlling, in that it was more definite and man- 
datory than was Section 1323. The argument for appellee at this 
point is that the same reasoning adopted in the cited case would be 
likewise applicable to the point of conflict between Sections 1324 and 
1322. The argument is legitimate as far as it goes, and would be 
very cogent were it not for the legislative history of Section 1322. 
To this history we turn. 

Sections 1321, 1322, 1323, and 1324 as originally enacted and as 
they appeared in the Code of 1897 were parts of the same act and 
carried the same legislative history. 

Section 1321 provided a method of assessment for private banks 
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or individuals doing a banking business. Section 1322 dealt with 
corporate banks, including national, state, and savings. Sections 
1323 and 1324 dealt with the assessments of corporations generally, 
excepting, however, such as were ‘‘otherwise provided for in this 
act’’. Under Section 1322 a different method was provided for as- 
sessing the shares of a national bank than that provided for assessing 
the shares of a state bank. Im the first they were assessed to the 
shareholder, and in the second, assessed to the bank. The only right 
which the state had to tax national banks at all was by the legisla- 
tive permission of Congress as expressed in the federal statute (Rev. 
St. § 5219 [U. S. Comp. St. § 9784]) as follows: 


**See. 5219. Nothing herein shall prevent all the shares in any 
association from being included in the valuation of the personal prop- 
erty of the owner or holder of such shares, in assessing taxes imposed 
by authority of the state within which the association is located; but 
the Legislature of each state may determine and direct the manner 
and place of taxing al] the shares of national banking associations 
located within the state, subject only to the two restrictions, that the 
taxation shall not be at a greater rate than is assessed upon other 
money capital in the hands of individual citizens of such state, and 
that the shares of any national banking association owned by non- 
residents of any state shall be taxed in the city or town where 
the bank is located, and not elsewhere. Nothing herein shall be con- 
strued to exempt the real property of associations from either state, 
county or municipal taxes, to the same extent, according to its value, 
as other real property is taxed.’’ 


In the Home Savings Bank Case, 205 U. S. 503, 27 Sup. Ct. 571, 51 
L. Ed. 901, the Supreme Court of the United States held that our 
Section 1322 was discriminatory as to national banks and violative of 
the federal statute (section 5219), and therefore inoperative as to na- 
tional banks. The assessment involved in that case was set aside. 
The consequential result of that holding was that it left the state 
without any adequate statute for the assessment of the share of na- 
tional bank stock even within the permission of the federal statute 
(Section 5219). We were compelled to so hold in the ease of the 
First National Bank of Estherville, 150 Iowa 95, 129 N. W. 475. In 
our opinion in that case we invited the attention of the Legislature 
then sitting to the subject. The immediate result was new legislation 
on the subject, being Chapter 63 of the acts of Thirty-Fourth General 
Assembly. By this enactment Section 1322 was repealed. In lieu 
thereof the present Section 1322 was enacted as Section 4 of such 
Chapter 63. Section 1321 was also amended. Such legislation con- 
tained no reference to the existing Sections 1323 and 1324. The clear 
purpose of this new legislation was to render uniform the statutory 
method of assessment for taxes on banking capital, whether corporate 
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or private, and thereby to conform to the requirement of the federal! 
statute (Section 5219). Under the new section 1322 the method of 
assessments for taxation of national bank stock is precisely the same 
as that of other bank stock. 

The plaintiff in this case is not a national bank. But we must 
construe the statute as to it to precisely the same effect as if it were 
such. If we were to adopt a construction herein as to this plaintiff 
which, if applied to a national bank, would be violative of the fed- 
eral statute (Section 5219), we should thereby set a precedent which 
we could not follow in the event that a national bank were the liti- 
gant. We should thereby destroy the’ very uniformity aimed at by 
the statute as being essential to its operative power upon national 
banks. Therefore, though the plaintiff is not a national bank, it is 
entitled to insist upon a uniform construction of the statute which 
shall be operative as against all banks. For this reason we must, in 
construing our own staiute, take account of the construction of the 
federal statute by the United States Supreme Court. The significance 
of this feature of the case we shall note later. 

Turning now to our present Section 1322, are its specifie provi- 
sions to be nullified, qualified or controlled by Section 1324? It is 
urged that Section 1324 is pari materia with Section 1322. That it 
was pari materia with the original Section 1322 may be conceded. 
That the present Section 1322 is legislation subsequent to Section 
1324 must also be conceded. By reason of their conflicting terms, 
one of these sections must be deemed dominant and controlling of 
the other. Though it be true that later legislation must be construed 
in the light of existing statutes, it is also ordinarily true that, where 
a conflict is disclosed, the later legislation is deemed to such extent to 
qualify the earlier. 


In order to insure unquestionable uniformity of method, the pres- 
ent Section 1322 specified the very manner of computation for the 
purpose of assessment. It laid this method of computation as a man- 
date upon the assessor and deprived him of his quasi judicial power in 
the matter of such assessment of bank stock. This was our holding 
in First National Bank of Remsen v. Hayes, 171 N. W. 715. In that 
case we sustained the action of the county auditor, who doubled a 
certain assessment of bank stock as returned by the assessor and 
board of review, by applying thereto the computation provided for 
in this section. We held in terms that the duty of the assessor was 
one of computation and obedience to the specifications of this section, 
and that it was ministerial only. The assessor having failed to follow 
the mandate of such section, the auditor was permitted to correct 
such assessment as for a mistake of the computation and to enter the 
assessment of the shares accordingly. 
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To adopt the position contended for by appellee would require an 
overruling of the cited case. Further consideration of the question in 
the light of present arguments confirms our confidence in the sound- 
ness of the cited case. The language of the statute is specific. The 
rule laid down appeals to the sense of justice. If it be true (and the 
fact is stipulated) that the bank had invested $67,000 of its moneyed 
capital in real estate, why should that part of its capital not be re- 
garded as bearing its full share of taxation in the form of real estate? 
If such real estate was assessed too low, there was power and duty in 
the assessor to increase it by direct method. The purport of the action 
of the assessor herein was not to increase the assessment of the real 
estate, but to add a deficiency as an asset to the moneyed capital. If 
$40,260 was the full value of the real estate, then the bank had lost 
$27,000 by its investment. It was its privilege and its duty to charge 
off such loss against its resources. This would have made a reduction 
of $27,000 in its totals. What equitable reason could there be for 
adding $27,600 to such totals for the purpose of taxation? 

If, on the other hand, the property was worth the full amount 
invested in it, as presumably it was, and if nevertheless $40,260 was a 
just assessment of it, it was because such assessment represented the 
proportion of value at which other real estate was assessed. Pre- 
sumably the assessment was just; otherwise the assessor would have 
increased it. The bank could have resisted an increase if it could 
show that its assessment at $40,260 was in the proportion at which 
other real estate was assessed. The net effect of the action actually 
taken by the assessor was that, whereas the real estate was justly 
assessed, so that no increase of assessment thereon could have been 
justly made, nevertheless an increase was indirectly effected by add- 
ing to the moneyed capital an item of $27,000 which did not in fact 
exist anywhere. 

Now, suppose that this assessment had been attempted under Sec- 
tion 1321 against a private individual engaged in the banking busi- 
ness. Section 1324 does not purport to reach Section 1321 nor to ap- 
ply to it in any way. If the private individual having $100,000 had 
invested $67,000 in real estate, he could be assessed for moneyed 
capital only for the $33,000 remaining. This would be in accord 
with Section 1321. This is beyond debate. If this disputed item of 
$27,000 herein could not have been assessed against a private banker 
under Section 1321, then under the federal statute (Section 5129) it 
could not be assessed against the shares of a national bank. If it 
could not be assessed against the shares of a national bank, uni- 
formity in the application of the statute would require the same 
rule to operate in favor of the plaintiff bank. 

There is a further objection to the position of appellee. To assess 





SEB BEIGE ISS RES BA NC BEET 3 


618 THE BANKING LAW JOURNAL 


$67,000 worth of real estate at the full rate at which other real estate 
is assessed, and then to add to the assessment roll as an item of 
moneyed capital the full difference between assessed value and actual 
value, is an attempt to assess the real estate of a bank at full value, 
even though all other real estate be assessed on lower basis. It 
savors of double taxaticn. It is in the power of the Legislature to 
make double taxation, but the courts are slow to construe a statute to 
that end. Furthermore, there can be no double taxation upon the 
shares of national bank stock because of the limitations provided in 
the federal statute (section 5219). The United States Supreme Court 
has held that this section limits the power of the state as to such 
stock to ‘‘one taxation’’. Bank of California v. Richardson, 248 U. 
S. 476, 39 Sup. Ct. 165, 63 L. Ed. 372. It has held that under such 
section of the federal statute the ‘‘stock interest’’ is one whether 
assessed against the stockholder or the bank, and that such interest 
is ‘‘subject to one taxation by the methods which it provided’’. In 
that case the National Bank of California was a stockholder in the 
Mills National Bank. As such stockholder it was assessed under the 
statute of California. The shares of the stockholders in the National 
Bank of California were valued for the purpose of assessment against 
the shareholders without any deduction of the amount invested by 
the Bank of California in the stock of the Mills National Bank. It 
was held by the Supreme Court that this was double taxation and in 
violation of Section 5219, notwithstanding that the tax upon the stock 
of the Mills National Bank was charged against the Bank of Califor- 
nia, and not against its stockholders, and that the tax upon the shares 
of the Bank of California was charged, not against the bank, but 
against its shareholders. It was said that to tax these shares first to 
the Bank of California as the stockholder, and afterward to include 
the same in fixing the value of its own shares for the purpose of tax- 
ing the shareholders was ‘‘to overthrow the very fundamental ground 
upon which the taxation of stockholders must rest’’. 

The final holding was that the tax on the shares of the Mills Na- 
tional Bank to the Bank of California as a stockholder was proper, 
but that the same value could not be again taxed to the stockholders 
in the guise of including the same in the valuation of their shares. 

The construction put by the high court upon the federal statute 
is, of course, binding upon us. It is clear therefrom that, if the plain- 
tiff were a national bank, the $67,000 of its moneyed capital being 
actually invested in real estate, and such real estate being fully taxed 
against the bank as other real estate, such investment could not again 
be included in the valuation of the shares for the purpose of taxing 
the shareholders. 

Our conclusion is that, if Section 1324 could originally have been 
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held operative upon the subject-matter of the original Section 1322, 
it does not follow that it is operative upon the subject-matter of the 
present Section 1322; that it is not effective to nullify or qualify such 
later legislation; that, if the two sections are to be deemed in con- 
flict, the later rather than the earlier legislation will control; that 
Section 1322 must be given full effect according to its terms; that 
the construction put upon such section in Bank v. Hayes, supra, 
should be adhered to; that there is no real conflict between the latter 
ease and the Valley Investment Appeal, 152 Iowa 84, 131 N. W. 669, 
there being no occasion in the latter case to consider the effect of the 
later legislation. 

For these reasons the judgment beiow must be, and is accordingly, 
reversed. 
Reversed. 















BANK LIABLE IN DAMAGES FOR REFUSING 
TO PAY CHECK 






First National Bank of Forest City v. McFall & Co., Supreme Court 
of Arkansas. 222 8. W. Rep. 40. 










‘Where a bank, without sufficient reason, refuses to pay a check 
properly drawn against sufficient funds by a depositor, who is a 
merchant or trader, the drawer of the check is entitled to recover 
general damages from the bank, without proving that he has sus- 
tained actual damage as a result of the bank’s refusal. In such a 
case damage to the drawer’s credit is conclusively presumed. In 
this instance the drawer was awarded $500 damages. 










HUMPHREYS, J.—Appellee, a mercantile partnership composed 
of N. R. MeFall and W. A. Seales, instituted suit against appellant, an 
incorporated bank, in the St. Francis cireuit court, to recover dam- 
ages on account of appellant’s refusal to pay checks drawn by appel- 
lee on checking funds theretofore deposited by it in said bank. This is 
the second appeal in the case. The first appeal appeared here under 
the style of N. R. McFall et al v. First National Bank of Forrest City, 
and is reported in 138 Ark. 370, 211 S. W. 919. The case was re- 
versed on the first appeal:and remanded for a new trial, because the 
trial court instructed the jury that it was incumbent upon appellee 
to prove actual damages to justify a recovery in excess of nominal 
damages. In reversing the case, this court laid down the rule that 
merchants’ and traders’ checks, wrongfully dishonored through mis- 
take or otherwise by the bank upon which drawn, are entitled to re- 
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cover substantial damages against the bank dishonoring them, with- 
out pleading or proof of special injury. In other words, the court 
announced the doctrine that the law presumed the wrongful dishonor 
of merchants’ and traders’ checks substantially damaged their credit, 
for which they could recover temperate or reasonable damages. This 
rule became the law of the case and served as the court’s guide on 
the retrial of the cause. 

The only difference between the testimony on the former and 
present appeals is that the present record refiects evidence adduced by 
appeilant tending to show that the credit of appellee was not injured 
by the dishonor of the checks. Upon reversal and remand, the cause 
was submitted to a jury upon the pleadings, evidence and instructions 
of the court, conforming to the rule announced in the former appeal, 
which resulted in a verdict and judgment for $500 against appellant 
in favor of appellee. From the judgment an appeal has been duly 
prosecuted to this court. 

It is insisted by appellant that the only effect of the rule an- 
nounced in the former appeal, was to place the burden upon appellant 
to show that appellee’s credit was not injured, in order to exempt it 
from liability for substantial damages, and that, having made such‘ 
affirmative showing, it was entitled to an instruction to the effect that 
the presumption of substantial damages, resulting from the wrongful 
dishonor of a merchant’s or trader’s check, could be overcome by 
evidence showing to the contrary. Two instructions, Nos. 2 and 3, 
requested by appellant and refused by the court, were to that effect. 
It is urged that the court committed reversible error in refusing to 
give them. One reason for the rule allowing a merchant or trader 
temperate or reasonable damages for the wrongful dishonor of his 
checks on mere proof of his character of business is because it is 
almost impossible to prove special injury or damage. It is just as 
impossible to prove that no injury resulted as to prove it did. For 
that reason, if no other, the doctrine contended for by appellant is not 
sound. The wrongful dishonor of a merchant’s or trader’s check is a 
slander on his business. The foundation of his business is the credit 
which is injured per se by the dishonor of his paper. So this charac- 
ter of case is akin to and comes within the category of slander suits in 
which general damages are allowed as a matter of course without 
proof of special damages. The necessary and natural consequence of 
the dishonor of a merehant’s or trader’s check is to substantially 
damage him, and the conclusive presumption indulged by the law that 
he is damaged is based upon such necessary or natural result. Con- 
clusive presumptions of law are irrebuttable by proof. The court did 
not therefore err in refusing to give appellant’s reguests Nos. 2 and 3. 

Notwithstanding the law presumes a depositor is substantially 
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damaged by the wrongful dishonor of his check and that he is en- 
titled to temperate damages without proof of special damage, yet it is 
permissible to make such proof in mitigation of damages. The fact 
that such proof is admissible in behalf of a merchant or trader whose 
check had been wrongfully dishonored, would suggest the right on 
the part of the bank dishonoring the check to affirmatively show that 
no injury to such depositor’s credit resulted, in mitigation of dam- 
ages, but it could only be used in mitigation of damages, because, if 
the rule were otherwise, the conclusive presumption of substantial 
damages, indulged by the law, might be rendered nugatory. 
No error appearing, the judgment is affirmed. 


FIRE INSURANCE POLICY AVOIDED BY USU- 
RIOUS CHATTEL MORTGAGE 


Lipedes v. Liverpool & London & Globe Ins. Co., Ltd. New York Court 
of Appeals. 128 N. E. Rep. 160. 


A policy of fire insurance covering personal property contained 
a clause to the effect that it would be void if the property should 
be or become encumbered by a chattel mortgage. In an action 
on the policy the insurance company claimed that the policy was 
void because the property was encumbered by a chattel mortgage. 
The insured claimed that the mortgage was void because it called 
for the payment of usurious interest. It was held that the in- 
surance policy was made void by the mortgage notwithstanding 
the fact that the latter instrument itself was a nullity. 


Action by Morris Lipedes against the Liverpool & Lendon & Globe 
Insurance Co., Ltd. From a judgment of the Appellate Division 
(184 App. Div. 332, 171 N. Y. Supp. 484), affirming judgment for de- 
fendant entered upon an order at Trial Term which set aside the 
verdict and dismissed the complaint, plaintiff appeals. Affirmed. 


POUND, J.—This is an action on a policy of fire insurance cov- 
ering personal property. The defense is that the policy is void be- 
cause the property was incumbered with a chattel mortgage. The 
plaintiff asserts that the chattel mortgage was void’ by reason of 
usury and a nullity in law. The question is whether the contract of 
the parties contemplated the disclosure to the insurance company of 
the existence of the usurious chattel mortgage. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 470. 





622 THE BANKING LAW JOURNAL 


_ The stipulation in the policy in suit provided: 


*‘This entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto, shall be void . . . if the subject of 
insurance be personal property and be or become incumbered by a 
chattel mortgage.”’ 


This language is not unlike the stipulation in Bigler v. N. Y. Cen- 
tral Insurance Co., 22 N. Y. 402, where the agreement was that in 
ease plaintiffs should effect any other insurance upon the property 
covered by the defendants’ policy, then the defendants’ policy was to 
cease and be of no further effect, unless the plaintiffs should give 
notice to the secretary of the defendants of such further insurance, 
and have the same indorsed on the policy, or have the same other- 
wise acknowledged in writing by the corporation. Plaintiffs effected 
other insurance and gave no notice thereof. They sought to excuse 
themselves for this breach of their agreement by alleging that the 
policy obtained by them from the second company was void by rea- 
son of the stipulation and agreement contained in that policy: 

‘*That in case the assured shall have already any other insurance 
against loss by fire on the property hereby insured, not notified to 
this company and mentioned in, or indorsed upon, this policy, then 


this insurance (i. e., the second policy) shall be void and of no 
effect.’’ 


They urged that the second insurance was thus by its terms void 
and no insurance, and therefore they had not violated the agreement 
contained in the first policy. This court held that— 


‘‘The policy issued by the defendant ceased, and was of no fur- 
ther effect, upon the plaintiffs taking out a policy on the same prop- 
erty from the Globe Company [the second policy] without notice 
thereof to the defendants; and that such result follows whether the 
latter policy was void or voidable merely. It was another insurance 
on the same property, which the plaintiffs agreed, if they made it, 
should be notified to the defendants; and the penalty of the omis- 
sion of such notice was, that the defendants’ policy should cease and 
be of no further effect.’ 22 N. Y. 409. 


Story, J., in the similar case of Carpenter v. Providence Washing- 
ton Insurance Co., 16 Pet. 495, 511 (10 L. Ed. 1044), said: 


‘*The stipulations in the policy as to notice of any prior and sub- 
sequent policies, were designed to apply to all cases of policies then 
existing in point of fact, without any inquiry into their original 
validity and effect, or whether they might be void or voidable.’’ 

This is the New York rule on the subject of insurance by its terms 


void if the insured had other insurance. The rule differed in other 
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jurisdictions. Turner v. Meridan Fire Ins. Co. (C. C.), 16 Fed. 454, 
and cases cited. The present standard form of fire insurance policy 
has a clause against other insurance which adds the words ‘‘ whether 
valid or not’’ to the original clause in order to remove all doubts as 
to the meaning of the policy, but New York had already refused to 
sustain the contention that an invalid policy might be ignored. 

We may assume that the chattel mortgage is void as matter of 
law. Sabine v. Paine, 223 N. Y. 401, 119 N. E. 849, 5 A. L. R. 1444. 
It may, if enforcement is resisted, lack legal efficacy, but it exists as a 
fact and has moral efficacy in point of fact. The reason for requiring 
knowledge or notice of the chattel mortgage is the same as the rea- 
son for requiring knowledge of other insurance. The facts relating 
to both are important to the insurance companies as bearing on the 
risk assumed. Property incumbered by a chattel mortgage may cease 
to be good moral risk. That the necessities or the ignorance of the 
insured have forced him into the hands of the usurer does not make 
the information sought a matter of indifference to the insurer, but 
rather the contrary. The fair meaning of the stipulations of the 
parties called for full disclosure by the insured. 

In Forward vy. Continental Insurance Co., 142 N. Y. 382, 390, 37 
N. E. 615, 25 L. R. A. 637, it is held that a mere paper transfer of 
title, not intended to transfer ownership, did not avoid a policy of 
insurance, void ‘‘if the interest of the insured be other than uncon- 
ditional, sole ownership,’’ six judges agreeing that ‘‘the moral 
hazard which was the basis of the condition of the policy would 
still be absent’’. But the moral hazard is the test by which the 
terms of the policy are to be construed. 

To paraphrase the language of Andrews, J., in Landers v. Water- 
town Fire Insurance Co., 86 N. Y. 414, 417, the condition in de- 
fendant’s policy was inserted to protect it from the hazard of insur- 
ing mortgaged property and the existence of the chattel mortgage 
was a breach of the condition. 

The judgment appealed from should be affirmed with costs. 


INDORSER DISCHARGED WHERE NOTICE OF 
DISHONOR NOT PROVED 


People’s Bank & Trust Co. v. Allen, Supreme Court of New Jersey. 
110 Atl. Rep. 704. 


In an action by a bank against the indorser of a note the in- 
dorser defended on the ground that he had received no notice of 


"3 - NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 748. 
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dishonor. The bank’s notary could not recall the transaction and 
could only testify that he saw the notice and that it was mailed 
by his son or his clerk, according to custom. His record book re- 
cited that notice had been mailed, ‘‘addressed to . . . Lewis A. 
Allen,’’ the indorser. The court held that the statement in the 
book was not admissible to prove notice of dishonor and that, 
even if it were admissible, it would not establish that notice had 
been given, since it did not indicate that the notice had been 
properly addressed. 


‘ 


Appeal from District Court. 

Action by People’s Bank & Trust Co. against Lewis A. Allen. 
Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded. 


PARKER, J.—The appellant Allen was indorser on a promissory 
note which appears to have been heid by the appellee bank in the 
usual course of business. Before the maturity of the note, the maker, 
a Dr. De Baun, died, and the note was protested for non-payment. 
Suit was brought against Allen as indorser, and judgment entered 
against him for the amount of the note, less a credit allowed by the 
bank, which had become administrator of the estate of. Dr. De Baun, 
as well as holder of the note. The principal point raised on this 
appeal is that plaintiff failed to show notice of dishonor. 

Allen testified that he had received no actual notice by mail or 
otherwise. Of course, if there was legal evidence to support a finding 
that notice of presentment and non-payment had been mailed to him 
in the manner provided by the statute, it would be immaterial 
whether he received it or not, because in such case the notice is con- 
structive. Battery Park Bank v. Ramsay, 100 Atl. 51; C. S. 3747, § 
105. But there was no such evidence. It does not appear whether 
Mr. Allen resided in the same place where the note was payable and 
was presented, and consequently the exact provision of law appli- 
cable cannot be selected. See C. S. 3760, § 16; Sections 105 to 108 
of the Uniform Negotiable Instruments Act; C. S. 3747. But no 
compliance with any such provision appeared. The record book of 
the notary of the bank was admitted in evidence, and, assuming for 
the present that it was competent and evidential, all that it shows is 
that a copy of the certificate of protest was deposited in the mail 
‘‘addressed to . . . Lewis A. Allen,’’ with postage prepaid. There 
is nothing to indicate whether it was addressed to him at Passaic, or 
at any place whatever. The testimony of the notary throws no light 
upon the point. He did not know at first whether the record of this 
protest was made by himself or by his clerk; later he said the clerk 
did it, and that he had no personal knowledge of the transaction, ex- 
cept that he knew of the protest of the note; that he saw the notices, 
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but did not mail them; that either his son or his clerk did that pur- 
suant to custom; that all his envelopes have a return stamp on them 
and that these notices did not come back. 

The testimony of mailing does not even measure up to the test 
accepted in Claflin v. Wolff, 88 N. J. Law, 308, 96 Atl. 73. But, if 
accepted, either by itself or in connection with the notarial record, 
it cannot possibly show more than that a notice was mailed with 
postage prepaid, addressed to ‘‘Lewis A. Allen’’. That is no notice 
at all, for the want of some address at which it should be delivered. 

We may add that the notarial record was incompetent as evi- 
dence in this case. The notary being alive, he was entitled,- when 
called as a witness, to ‘‘refer to it for his own satisfaction’’. C. S. 
3760, pl. 207. In case of his death it would become evidential after 
deposit in the county clerk’s office. Id. It was admitted only on 
the theory that the objection to its competency came too late. 

The defendant moved to non-suit, and for a directed verdict for 
failure of proof on the question of notice. These motions it was 
error to deny. As a result the judgment must be reversed, and the 
ease must go back for a new trial. There,is a question raised about 
certain credits and the exclusion of documentary evidence, but as the 
documents are not before us we cannot pass upon them. 


OFFICER OF CORPORATION NOT ENTITLED 
TO COMPENSATION IN ABSENCE OF 
CONTRACT 


Fox v. Arctic Placer Mining & Milling Co., New York Court of 
Appeals. 128 N. E. Rep. 154. 


The officers and directors of a corporation are not entitled to 
compensation for performing the usual duties as such, in the ab- 
sence of an express provision for compensation, by statute, char- 
ter or agreement. A contract to compensate an officer or di- 
rector, however, may be implied where the services performed 
are of an unusual character. 


Action by David Fox against the Arctic Placer Mining & Milling 
Co. From a judgment of the Appellate Division (185 App. Div. 761, 
173 N. Y. Supp. 708), which affirmed, by a divided court, a judg- 
ment dismissing the complaint, plaintiff appeals. Reversed, and new 
trial ordered. 


NOTE--For similar decisions see Banking Law Journal Digest (Second 
Edition) § 285. 
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ELKUS, J.—The plaintiff, a mining engineer, seeks to recover the 
reasonable value of his personal services, claimed to have been ren- 
dered to the defendant between the Ist day of November, 1913, and 
the 1st day of April, 1915, at its special request therefor. 

The defendant is a mining corporation, and was engaged in the 
business of mining in Alaska, having an office in New York City. 
During the times referred to, plaintiff was vice-president and a di- 
rector of the defendant, and owned 1,000 shares of its capital stock 
of the par value of $5,000, for which he paid $50. 

In 1908, under the defendant’s employment, the plaintiff went to 
Alaska and took charge of the company’s work there. This was done 
in pursuance of a letter written by the defendant to the plaintiff, 
and for which the plaintiff was paid at the rate of $500 a month and 
expenses. The following year similar work was performed by the 
plaintiff, for which he received identical pay. In 1910, although 
there appears to have been no express employment, the plaintiff 
again went to Alaska at the defendant’s retainer, and engaged in its 
work there, for which he was paid a substantial sum and expenses. 
The same course exactly was followed in 1911. In 1912 the plaintiff 
remained in New York, and, without express employment, was con- 
sulted by the defendant, advised with its officers, and received $1,500 
as compensation therefor. In 1913, at the request of defendant’s of- 
ficers, plaintiff went to Alaska, and did some work there, repre- 
senting the defendant, for which he was compensated and his ex- 
penses paid. This work had to do with negotiating an option for 
drilling and dredging lease of the company’s property. 

On October 25, 1913, the president of the defendant referred to 
the plaintiff a telegram, requiring advice from the superintendent of 
the defendant, and thereafter, between the dates heretofore men- 
tioned, the plaintiff advised and consulted with various officers of the 
defendant, rendering some services of a technical engineering nature 
with reference to the proposition for a lease of the defendant’s prop- 
erty, the preparation of maps and plans, for the purpose of effecting 
a sale of the property to another mining corporation, and performed 
services different and other than those usually performed by an offi- 
cial of a corporation, and the services thus rendered form the basis 
of the claim in suit. 

It appears that at times when the plaintiff left the state of New 
York he made an express contract for his services but it appears that 
at other times he rendered services without making any express con- 
tract therefor, and received substantial compensation for the same. 

After the presentation of these facts, the trial justice dismissed 
the complaint. The plaintiff contends that there was an issue for the 
jury, because his services were different and outside of the duties of 
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his office, either as vice-president or director, and that the circum- 
stances of his previous employment and payment therefor were such 
as to warrant the finding of an intention on his part to charge and 
receive pay for his services, and expectation and agreement on the 
part of the defendant to pay therefor. 

There is no formal agreement or contract of employment either 
alleged or proven. There is no resolution of the board of directors 
authorizing the plaintiff’s employment or agreeing to remunerate him 
for his services. The by-laws of the defendant were neither offered 
nor admitted in evidence, so there is nothing to show what duties 
were imposed upon the plaintiff as vice-president or director. The 
only evidence with reference to this is the uncontradicted testimony 
of the plaintiff that he was elected vice-president so that he might 
execute a lease on the defendant’s behalf. The plaintiff received no 
compensation, either as vice-president or director. 

It is well-settled rule that directors and officers of a corporation 
serve without compensation for performing the usual and ordinary 
duties of their offices, unless an express provision is made therefor 
either by statute, charter, by-laws or agreement. The question to be 
considered here, therefore, is whether the services rendered were 
outside the official duties of the plaintiff, and, if this be true, the rule 
is qualified. 

The basis of a recovery for personal services must, of course, be a 
eontract, and this must either be proven or implied. If the con- 
tract be not expressed, it may be implied from the mere rendition, 
and acceptance of the service. Then the presumption is created that 
such services were to be compensated, because no one is expected to 
labor without hire. Barney v. Fuller, 133 N. Y. 605, 30 N. E. 1007. 

If, on the contrary, it be the natural thing because of the rela- 
tionship of the parties that services be performed without expectation 
of pay, then there is no such presumption. In the latter class falls a 
director or officer of a corporation who performs the ordinary and 
usual services for such corporation, such as any layman can perform 
without special knowledge or skill. Unless the corporation specifi- 
eally agrees to pay for such services, it is not required to do so. 

In the instant case, therefore, there ordinarily would be no pre- 
sumption that special compensation was intended. or expected, even 
if the services were rendered at the request of the corporation or of its 
officers, so far as the services do not differ from those required from 
anyone assuming the position, because it would be contrary to public 
policy to permit such a presumption, but granting the presumption, a 
promise to pay may be proven in the same manner as any other 
fact may be established. That is, an agreement may be inferred from 
other evidence, from a course of practice, or where the services are 
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outside the usual duties of one holding the office which the plaintiff 
held. The complaint alleges that special services as consulting engi- 
neer were rendered. Such an agreement may be evidenced by proof 
or circumstances which tend to show that the services were rendered 
with the expectation and agreement on both sides that they would 
be compensated for. Bagley v. Carthage, W. & S. H. R. R. Co., 165 
N. Y. 179, 58 N. E. 895; Bogart v. New York & Long Island R. R. 
Co., 118 App. Div. 50, 102 N. Y. Supp. 1093, affirmed on opinion 191 
N. Y. 550, 85 N. E. 1106; Gaul v. Kiel & Arthe Co., 199 N. Y. 472, 92 
N. E. 1069; Young v. U. S. Mortgage & Trust Co., 214 N. Y. 279, 108 
N. E. 418; Barril v. Calendar Insulating & Waterproofing Co., 50 
Hun 257, 2 N. Y. Supp. 758; Taleott v. Oleott Mfg. Co., 11 Weekly 
Digest 141; Corinne Mill, Canal & Stock Co. v. Toponce, 152 U. S. 
405, 14 Sup. Ct. 632, 38 L. Ed. 493. 

In Bagley v. Carthage, W. & S. H. R. R. Co., 165 N. Y. 179, 182, 
58 N. E. 895, the plaintiff was a director and president of the de- 
fendant. There was no express resolution of employment by the 
board of directors. The trial judge, however, submitted to the jury 
whether the plaintiff rendered any service outside of his duties as 
director and president of the corporation, and whether there was an 
agreement on the part of the directors to employ him to perform 
such services. The jury having answered these questions in the 
affirmative, this court affirmed the judgment, saying: 


‘*Neither is it essential to the plaintiff’s right of recovery that he 
should have been employed under a formal resolution of the board. 
It is sufficient if, from the nature of the employment, the importance 
of the subject-matter and the action of the directors of the corpora- 
tion, the inference is authorized of the employment as alleged.’’ 


The evidence in the instant case discloses that the only duty 
which the vice-president of the corporation had was to act in the 
absence of the president. The services which the plaintiff rendered 
were not performed as vice-president. They were services which called 
for special qualifications which the plaintiff possessed as a mining 
engineer and an expert in mining matters. As a director, the plain- 
tiff could not act as an individual. His work as a director, unless 
there be some by-law or provision to the contrary which does not 
appear here, is performed as a member of the board of directors. 
The board of directors did not request the plaintiff to do the work 
which he did. It was largely done at the special instance and re- 
quest of the president, the executive officer of the corporation, as 
appears by his letter of November 11, 1913, and the reply thereto. 
Young v. U. 8S. Mortgage & Trust Co., 214 N. Y. 279, 108 N. E. 418. 

The work done included the drawing of maps, plans, making pho 
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tographs of the ditch system of the defendant’s property, the prepa- 
ration of a long and technical letter, describing the nature of the 
company’s property and the manner in which it could be worked 
to the best advantage in order to further the contemplated sale or 
lease of the property. Such engineering and technical services are 
not usually performed by a director. Corinne Mill, Canal & Stock 
Co. v. Toponee, 152 U. 8. 405, 14 Sup. Ct. 632, 38 L. Ed. 493. 

A jury might be warranted in finding that such services were 
entirely outside of a director’s work, and they might well include in 
this the drafting of a lease of the defendant’s property, which re- 
quired a special knowledge and was part of the services which the 
plaintiff rendered. Whatever inferences may be drawn in the instant 
ease from the circumstance that the money to pay the plaintiff there- 
tofore had been advanced by Mr. Cutler and Mr. Fallow, two other 
officers of the defendant, who were large stockholders of the com- 
pany, are for the jury to decide. The question as to whether or not 
upon all the evidence there was an agreement to employ and pay the 
plaintiff, expressed or implied, was for the jury, and it was therefore 
error to dismiss the complaint. 

The judgments dismissing the complaint should be reversed, and 
a new trial ordered, with costs in all courts to abide the event. 


POUND, J.—Plaintiff, a mining engineer, rendered ‘‘consulting 
service’’ to the defendant corporation, of which he was vice-president 
and a director, without any agreement as to compensation. The 
services were valuable. 

To make out his case, he must show an implied contract to pay 
him. To do this he must satisfy a jury: 

(1) That the services rendered by him were outside of his du- 
ties as such director and vice-president. 

(2) That they were (a) rendered with the expectation of pay: 
and (b) accepted under such conditions that the officers of the de- 
fendant as reasonable men ought to have understood that they were 
to be paid for. Marey v. Shelburne Falls & Colrain St. Ry., 210 
Mass. 197, 96 N. E. 130; Fitzgerald & M. Construction Co. v. Fitz- 
gerald, 137 U. S. 98, 111, 11 Sup. Ct. 36, 34 L. Ed. 608. 

What can be said, as matter of law, as to the duties of plaintiff 
as vice-president and director? Can it be clearly said that it was the 
duty of plaintiff, in his capacity as an officer and director of de- 
fendant, to render gratuitously the services sued for? Was he under 
any obligation to consult with and advise the other officers of the 
company, not in the absence of the president, but outside of meetings 
of the directorate, without pay? 


**Neither the charter nor the by-laws of the corporation cast any 
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special duties on the vice-president or director. The vice-president 
was only required to act in the absence of the president, and no 
special duties of management were in terms cast upon the president. 
It was provided that he preside at all meetings, sign all certificates 
of stock, contracts, checks, ete., ‘and generally do and perform such 
other duties as are incidental to his office and not in conflict with 
these by-iaws and the articles of association’. No duty was cast on 
any individual director as such. The board of directors, as a body, 
were charged with the usual duty of care of the affairs of the cor- 
poration, but all the power and duty cast upon them was upon them 
as a board, and not individually.’’ Corinne Mill, Canal & Stock Co. 
v. Toponce, 152 U. S. 405, at page 408, 14 Sup. Ct. 632, at page 633 
(38 L. Ed. 493). 


What was said in Kavanaugh v. Commonwealth Trust Co., 223 N. 
Y. 103, 119 N. E. 237, as to the affirmative duty of a director in a 
financial institution, deals with him as a member of the board and 
not as an individual. It is only ‘‘as a body’’ that directors are 
chosen ‘‘to manage and control the business of the corporation’’. It 
may not well be said that the services which plaintiff performed 
were those which an unpaid director or vice-president owes to his 
company. Such a one is not always at the beck and call of the cor- 
poration, when his duties are not so defined. 

What can be said as to the inference that the services rendered 
by plaintiff were not gratuitous? No obligation is implied from the 
mere rendering of beneficial services by an officer to his corporation, 
outside his duties as such officer. When a director is called on to 
render services other than acting on the board in the intelligent di- 
rection of the affairs of his company, the services are ordinarily 
deemed gratuitous if they are mere matters of advice as to. policy, or 
even more important services, if not customarily compensated. 


“It is common knowledge that valuable services are rendered fre- 
quently to business, banking, insurance, and public service as well as 
to charitable corporations by their president and directors under cir- 
cumstances which negative any presumption that compensation is to 
be paid.’”’ Marcy v. Shelburne Falls & Colrain St. Ry., supra. 


The law does not allow corporations to blunder by implication 
into obligations to their officers, not contemplated at the time services 
were rendered. 

If plaintiff had been neither vice-president nor director of de- 
fendant, contractual liability would ordinarily be inferred as matter 
of law from the rendition of valuable services by him at the request 
of the corporation. But here the presumption of fact is that, al- 
though the services were valuable, there is no intention either to ask 
for or to make payment when an officer of a corporation is called in 
to consult and advise with the other officials. Has that presumption 
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been overcome by the circumstances, showing the real intention of 
the parties in this case? I think not. Officers of a corporation are 
not expected to charge for such services, and no reasonable man 
would understand that compensation was expected therefor. When a 
director acts as a part of the corporation, he is understood to act 
gratuitously, and no agreement is implied to the contrary. When 
we come to the draft of the dredging lease and the compilation of the 
surveys by plaintiff, in view of the previous dealings of the parties, 
a jury might say that these were peculiar, extra, and special services, 
beyond consultation and advice, which plaintiff would not, in the or- 
dinary course of business, be expected to burden himself with with- 
out compensation. If he had been called upon merely to prepare 
such papers for the company, I think a reasonable man might say 
that he stood as a lawyer director, retained to act for his company 
in a law suit, expecting pay, and with the tacit understanding that 
he should be paid. Yet it might be said that even these services 
were the mere incidents and indicia of intelligent advice, rendered 
without reward or the hope therof, except as the corporation’s pros- 
perity might be thus advanced, to plaintiff’s indirect gain and ad- 
vantage. 
I concur that a new trial should be granted. 


LIABILITY INCURRED IN AIDING BANK TO 
ACQUIRE SHAM RESERVE 


Bank of Slater v. Union Station Bank, Supreme Court of Missouri. 
222 S. W. Rep. 993. 


The reserve of the Farmers’ Bank was below the amount re- 
quired by iaw. Its president arranged with the defendant bank 
for a loan of $8,000. The president executed his personal note for 
that amount and delivered it to the defendant. The $8,000 was 
eredited to the account of the Farmers’ Bank and it was agreed 
verbally that no part of it should be withdrawn, that the Farmers’ 
Bank should pay interest at the rate of 6 per cent., and that the 
defendant might at any time charge the loan against the deposit. 
The purpose-of the arrangement was to swell the apparent assets 
of the Farmers’ Bank ‘‘presumably for the benefit of inquisitive 
bank examiners’’. The Farmers’ Bank was to be liable, but was 
not to appear liable on the books of either bank. The defendant 
issued a deposit slip in the usual form, showing that the Farmers’ 
Bank had on deposit the sum of $8,000, and bearing the memoran- 





NOTE—fFor similar decisions see Banking Law Journal Digest (Second 
Edition) § 41, 502, 503. 
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dum ‘‘Use of I. W. Avitt, E. C.’’ Avitt was the president of the 
Farmers’ Bank and the letters E. C. were the initials of the de- 
fendant’s cashier. The Farmers’ Bank passed $8,000 to the 
eredit of Mr. Avitt and he promptly checked it out. The Farmers’ 
Bank, later becoming insolvent, assigned its claim for the deposit 
to the plaintiff. In an action by the latter against the defendant 
bank it was held that the defendant was liable for the amount on 
deposit with interest. 


Action by the Bank of Slater against the Union Station Bank. 
Judgment for the plaintiff, and defendant appeals. Affirmed. 


This is a suit on the part of the Bank of Slater as assignee of the 
Farmer’s & Merchants’ Bank of Slater, Mo. (hereinafter called the 
Farmers’ Bank) against the Union Station Bank, to recover a deposit 
of ‘$7,569.43 claimed by plaintiff to have been due to the Farmers’ 
Bank from the Union Station Bank. The assignment was dated July 
1, 1913, and plaintiff demanded payment on July 5, 1913. Defendant 
refused to pay. The petition, in substance, set up the facts above 
stated. 

The defense was a general denial, coupled with allegations to the 
effect that on or about September 15, 1910, defendant loaned the 
Farmers’ Bank the sum of $8,000, upon a parol agreement that the 
entire sum should remain on deposit with defendant to the credit of 
the Farmers’ Bank; that the Farmers’ Bank should pay defendant 
interest thereon at the rate of 6 per cent. per annum, and that de- 
fendant might, at any time, credit said loan with said deposit, 
and thereby discharge the indebtedness of the Farmers’ Bank to it, 
but that this money was never to be drawn out of appellant’s bank. The 
purpose of this arrangement was to swell the apparent assets of the 
Farmers’ Bank to that extent, presumably for the benefit of inquisi- 
tive bank examiners, since appellant alleges that the loan was desired 
in order to keep up the reserve of the Farmers’ Bank as required 
under the laws of Missouri. Since this purpose would be defeated by 
the execution of an obligation by the Farmers’ Bank in evidence of 
this loan, it was further agreed by the borrowing and lending banks 
above named, as defendant alleges, that one I. W. Avitt should exe- 
eute and deliver to defendant his personal note for $8,000, bearing 
interest at 6 per cent. per annum, which he accordingly did. De- 
fendant then credited the Farmers’ Bank with $800. Avitt was 
then president of the Farmers’ Bank. It is alleged that the original 
note was renewed on March 1, 1913, subject to the same understand- 
ing; that the Farmers’ Bank paid the interest, both on the original 
and the renewal notes, and that prior to July 1, 1913, defendant ap- 
plied so much of the deposit as then remained in its hands, to wit, 

7,569.43, to the payment of the Avitt renewal note, given in evi- 
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dence of the alleged loan to the Farmers’ Bank, and thus closed the 
account. Defendant also averred that the money was loaned to the 
Farmers’ Bank and not to Avitt, and that the Farmers’ Bank got the 
benefit of the loan ‘‘as aforesaid’’. The reply was a general denial. 

The evidence tended to support the allegations of the petition 
and answer, except as to the alleged parol agreement, concerning 
which no evidence was admitted. Whether or not any was offered 
will be determined later. The evidence also showed that upon the 
delivery.of the original Avitt note, defendant issued to the Farmers’ 
Bank a deposit slip, showing a deposit of $8,000 to the credit of the 
last-named bank. The Farmers’ Bank passed the amount to the 
credit of Mr. Avitt, who promptly checked it out. This slip was in 
the usual form except that it bore this memorandum: ‘‘Use of I. W. 
Avitt, E. C.’’ The letters ‘‘E. C.’’ were the initials of Emerson 
Chanselor, who was the cashier of the defendant bank when the slip 
was made, but who was dead at the time of the trial. Mr. Avitt 
also executed to defendant another note upon which he secured the 
sum of $8,000. By a contract bearing date of July 1, 1913, the 
Farmers’ Bank in writing assigned to plaintiff certain assets, includ- 
ing the claim here in question, in consideration of an agreement upon 
the part of plaintiff to pay the claims of the depositors of the Farm- 
ers’ Bank, and thereupon the last-named institution, being insolvent, 
went out of business. Mr. I. W. Avitt, in like unfortunate condi- 
tion financially, took up his abode in Winnipeg, Canada, of which 
city he was a resident at the time this case was tried. It is alleged 
in the answer that ‘‘prior to, to wit, July 1, 1913,’’ defendant applied 
the deposit in question to the payment of ‘‘the loan aforesaid,’’ 
meaning thereby the loan of $8,000 to the Farmers’ Bank. The evi- 
dence showed the application was made August 8, 1913. This was 
the sum of plaintiff’s evidence. 

Defendant then asked for a peremptory instruction to the jury to 
find for defendant. This instruction was refused and defendant ex- 
cepted. No evidence being offered by defendant, the court thereupon 
gave to the jury a peremptory instruction to find for the plaintiff in the 
sum of $7,569.43, with interest at the rate of 6 per cent. per annum 
from the date that payment was demanded by plaintiff. Defendant duly 
saved an exception to this instruction. The verdict was in favor of plain- 
tiff in the sum of $7,569.43 and interest at 6 per cent. per annum from 
July 5, 1913, or a total sum of $9,504.12. A motion for a new trial 
having met with defeat, defendant has duly appealed. Its assignments of 
error are shown, in substance, in the opinion. 


WILLIAMSON, J. (after stating the facts as above)—Appellant’s 
first assignment of error relates to the refusal of the trial: court to 
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permit appellant to prove the alleged parol agreement between itself 
and I. W. Avitt concerning the $8,000 deposit. The record touching 
this matter is as follows: 

The president of the appellant bank, called as a witness for re- 
spondent, testified that he instructed appellant’s cashier to take I. 
W. Avitt’s note for $8,000 and place that amount to the credit of the 
Farmers’ Bank. On cross-examination, he was asked by appellant to 
tell the jury what he knew about ‘‘the arrangement under which this 
note was executed to the Union Station Bank’’. To this question 
respondent objected on the ground that the note was an obligation in 
writing ,and that parol evidence concerning any negotiations lead- 
ing up to its execution was inadmissible. The court sustained the ob- 
jection. Later, this witness testified concerning the original $8,000 
note, in substance, that Avitt came to St. Louis to negotiate a loan, 
and, in the words of the witness: 


‘‘After talking over the matter with Mr. Chanselor, the latter 
telephoned to me, and then explained to me why he desired a loan 
of $8,000.’’ 


At this point, respondent again objected on the grounds above 
stated, and the court sustained the objection. Appellant then asked 
the witness: 


‘*What, in banking circles, is understood when a deposit ticket, 
such as this is, issued by a bank, by [bears] the words, ‘Use of I. W. 
Avitt’?’’ 


The witness answered that he knew the custom of his bank, but 
not of any others. He was then asked what was the purpose and 
intent of the Union Station Bank, in putting the words ‘‘Use of I. 
W. Avitt’’ on this deposit slip? Respondent’s objection was sus- 
tained. The witness was then asked to what use this money was to 
be applied, and respondent’s objection to that question was sustained. 
Appellant duly saved an exception to these rulings in each instance. 
This is all that appears in the record on this proposition. It will be 
noted that appellant made no offer to show what it expected to 
prove by the witness in this connection. So far as this record dis- 
closes, the witness might have been utterly ignorant concerning any 
matter to which these questions related. We cannot reverse a judg- 
ment on a speculation as to what a witness would have said. had he 
been permitted to testify. In the absence of an offer of proof show- 
ing what appellant expected to prove by the answers of the witness 
to these questions, we must hold that the matter is not before us for 
review. This is the immemorial rule in this jurisdiction. We rule 
this point against appellant. 
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Appellant’s second assignment of error is that the trial court erro- 
neously permitted respondent to prove that the Farmers’ Bank passed 
the loan in question to the credit of I. W. Avitt, and that he there- 
upon checked that sum out of that bank. The essence of appellant’s 
argument upon this point is that since Avitt was president of the 
Farmers’ Bank, his knowledge was the knowledge of the bank, and 
therefore that bank was charged with notice of the arrangement al- 
leged to have been made by Avitt with the appellant that the money 
was to remain on deposit with appellant, and was never to be drawn 
out either by Avitt or the Farmers’ Bank. The fundamental fault in 
this argument is, of course, that there is neither proof nor an offer 
to prove that any such arrangement ever was made. We rule this 
point against appellant for that reason. Other reasons might easily 
be assigned, but this suffices. 

Appellant assigns as error the refusal of the trial court, upon the 
close of respondent’s evidence, to give to the jury a peremptory in- 
struction to find in favor of the appellant. In substance, appellant 
argues, under this assignment, that by the indorsement of the words 
‘Use of I. W. Avitt’’ upon the deposit slip which it sent to the 
Farmers’ Bank, that bank ‘‘became the trustee of the $8,000, . . . 
and I. W. Avitt became the beneficiary of that money, and he alone 
had the right to draw it or assign his right to someone else, none of 
which was ever done’’. 

Again appellant is confronted with the fatal flaw in its case that 
there is in this record neither proof nor an offer to prove that the 
use of this money by I. W. Avitt was subject to any limitation or re- 
striction whatever. So far as this record discloses, the Farmers’ 
Bank was merely notified that it had on deposit with appellant the 
sum of $8,000, which was for the use of I. W. Avitt. So far as ap- 
pears here, the Farmers’ Bank might as well have had this $8,000 in 
its own vaults as in the vaults of appellant. If it had had the money 
in its actual, physical possession, could there be any doubt of its right 
to credit it to Avitt’s account and to honor his checks for the full 
amount? We think not. In effect, that is what it did. All that the 
Farmers’ Bank knew was that Avitt was entitled to use $8,000, which 
it had to its credit for his use. Avitt got the use of it. There is no 
doubt about that. It appears that appellant had loaned Avitt an- 
other $8,000 also. There is no question about his right to use that 
sum. Now suppose that appellant had notified some bank other than 
the Farmers’ Bank that appellant had credited such other bank with 
that second sum of $8,000 for the ‘‘use of I. W. Avitt,’’ and the bank 
so notified had thereupon cashed Avitt’s check, drawn upon itself 
for $8,000, would anybody question the right of such bank to collect 
$8,000 from appellant? We cannot imagine upon what grounds such 
a contention could be entertained. 
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But the whole matter may be disposed of upon another ground. 
In effect, appellant is asserting that respondent, as assignee of the 
Farmers’ Bank, must pay a note which appellant holds against I. W. 
Avitt, and upon which, so far as appears in this record, the Farmers’ 
Bank was never bound. This note is a renewal of another note 
which was executed in 1910. There was at that time, as there has 
ever since been, a terse declaration in our statute relating to nego- 
tiable instruments, which reads as follows: 


‘*No person is liable on the instrument whose signature does not 
appear thereon, except as herein otherwise expressly provided.’’ Sec- 
tion 9989, R. S. Mo. 1909. 


We do not know of any exception whose saving grace would re- 
lieve appellant from the effect of this sweeping statute, nor has ap- 
pellant’s eminent counsel pointed out such an exception. True, this 
is not an action brought by appellant upon that note, but observe 
the guarded language of the statute, ‘‘No person is liable on the in- 
strument. . ’* To support appellant’s contention here would be 


as effectually to hold the Farmers’ Bank liable upon the Avitt note 
as if appellant were directly suing that bank upon that note. But 
if it be said that appellant is simply seeking to enforce a parol 


agreement made at the time the note was executed, we are again 
confronted with the insuparable objection that there is no proof nor 
offer of proof that there ever was such an agreement. There is no 
merit in this assignment. 

As a fourth and last assignment of error, appellant asserts that 
the court erred in the instruction given to the jury, as above set out. 
This instruction is a peremptory direction to the jury to find for the 
respondent. The only matter left for the jury to determine was the 
date upon which respondent demanded and appellant refused pay- 
ment. The determination of that date fixed the time from which 
interest should be calculated. There was substantial evidence to 
support the verdict upon that proposition. Unless the instructiqn was 
erroneous upon other matters, the appellant must fail on this point 
also. The undisputed facts are that on July 1, 1913, the Farmers’ 
Bank had on deposit with appellant the sum of $7,569.43; that on that 
day the Farmers’ Bank for a valuable consideration assigned that 
credit to the respondent, and that on July 5, 1913, respondent de- 
manded payment, and appellant refused to pay. There was neither 
proof nor offer of proof to the contrary. Appellant’s argument 
under this assignment is based upon the assumption of error on the 
part of the trial court in refusing to admit evidence of the alleged 
parol agreement. For the reasons stated in Paragraph 1 of this 
opinion, we hold that that point is not before us for review. No as- 
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sault is made upon this instruction upon any other ground. We hold 
that this assignment is likewise without merit. 

Certain other phases of this case are worthy of consideration be- 
eause of their peculiar character. Appellant’s whole case is based 
upon the alleged parol agreement. As pleaded, this agreement was, 
in effect, merely a device to aid Avitt and the Farmers’ Bank to mis- 
lead and deceive the officers of the law whose duty it was from time 
to time to examine into and ascertain the financial condition of the 
Farmers’ Bank, for the protection of its depositors and others having 
business dealings with it. Furthermore, the alleged loan was not a 
loan. To lend is to allow the custody and use of a certain thing, on 
condition of the return of the thing loaned, or, in the case of money, 
and perhaps other things, of its equivalent in kind. Webster’s Dic- 
tionary; Century Dictionary; Anderson’s Dictionary; Black’s Dic- 
tionary; Words and Phrases, First Series, vol. 5, p. 4196; Griffin v. 
Train, 40 Mise. Rep. 290, 81 N. Y. Supp. 977, loe. cit. 981. But 
the very pith and marrow of this alleged contract of lending was that 
neither Avitt nor the Farmers’ Bank was for a single instant to have 
the custody or use of any part of this money. Every dollar of it was 
to remain in the actual possession and control of appellant. Neither 
Avitt nor the Farmers’ Bank was to get anything whatever, except 
an entry upon appellant’s books—and that entry appellant reserved 
the right to cancel at any time without cause and without notice. 
Neither of the pretended borrowers had the right to use a single 
dollar of the money for any purpose whatever, except to deceive the 
state banking department. It was for that explicit reason that the 
alleged contract was not reduced to writing. No hint of it was writ- 
ten, except the cryptic phrase, ‘‘Use of I. W. Avitt,’’ which, signed 
by initials only, appeared upon the deposit slip, but not upon the 
books of either bank. The transaction had one, and but one, earmark 
of a loan—it bore interest. In plain tefms, appellant and Avitt, in- 
tending to evade the law, entered into a scheme whereby the assets 
of the Farmers’ Bank were to be made to appear to be $8,000 greater 
than they actually were, ‘‘in order to keep up its required reserve 
under the laws of the state of Missouri,’’ but, to quote the answer 
itself, ‘‘as said bank did not want said loan evidenced by a note or 
bill payable which would show on its books a liability,’’ it was agreed 
that the true nature of the matter should rest in parol. In other 
words, the books of both of the banks were to be falsified. The 
Farmers’ Bank was to be liable, but was not to appear liable. For a 
money consideration, appellant lent its active aid to this plan, well 
knowing the full intent and purpose of it. The aileged parol agree- 
ment might well be held void for reasons of public policy. 


‘The law will not enforce contracts . . . that are against the 
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public good, and therefore are forbidden by public policy.’’ Harlan, 
J., in Ritter v. Mut. Life Ins. Co., 169 U. S. 158, 18 Sup. Ct. 300, 42 
L. Ed. 693; Miller, J., in Sprott v. U. S., 20 Wall. 463, 22 L. Ed. 371. 

**Publie officers should act from high consideration of public duty, 
and hence every agreement whose tendency or object is to sully the 
purity or mislead the judgments of those to whom the high trust is 
confided is condemned by the courts. The officer may be an execu- 
tive, administrative, legislative or judicial officer. The principle is 
the same in either case.’’ Cyc. vol. 9, p. 485; Greenhood on Public 
Policy, p. 529. 


The facts in this case inevitably suggest the question we have dis- 
cussed in this paragraph. Counsel for respondent, however, have not 
raised it, being deterred, doubtless by the decision in Title Trust Co. 
v. Brady, 165 Mo. 197, 65 S. W. 303, where a contrary doctrine is 
countenanced, and we therefore refrain from ruling upon the propo- 
sition. We have touched upon it for the reason that if the Brady 
Case, supra, is considered as announcing ‘‘the Missouri rule’’ upon 
this topic, as some commentators have said, that rule is apparently in 
conflict with numerous and respectable authorities, and its soundness 
may admit of question. 

For the reasons stated in preceding paragraphs, the judgment is 
affirmed. 

All concur. 


MEMORANDUM IN MARGIN OF NOTE 


Scholbe v. Schuchardt, Supreme Court of Illinois. 127 N. E. Rep. 169. 


An agent for a mining company sold 5,000 shares of the com- 
pany’s treasury stock, for which the purchaser paid the corpora- 
tion $1,250. The agent guaranteed that the stock would pay div- 
idends and in support of his guaranty delivered to the purchaser 
his note for $1,250, payable on demand. In the margin of the 
note under the maker’s signature the following was written: 
‘This note is given to secure 5,000 shares of Regina stock.’’ It 
was agreed between them that, if the stock paid no dividends, the 
maker would repurchase the stock at the price paid and that, if 
dividends were paid, the payee would surrender the note to the 
maker. Dividends were subsequently paid and the stock increased 
in value. In an action by the payee against the maker it was held 
that the words written in the margin were part of the note, that 
they indicated that the note was given merely as security, that 
verbal testimony was admissible to explain their meaning and 
that the payee could not recover. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 543. 
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Appeal from First Branch Appellate Court, First District, on Ap- 
peal from Municipal Court of Chicago; William N. Gemmill, Judge. 


Suit by M. A. Scholbe against Max Schuchardt and another. A 
judgment for defendant rendered by the municipal court was re- 
versed by the Appellate Court and judgment rendered for plaintiff 
(212 Ill. App. 663), and defendants appeal. Judgment of Appellate 
Court reversed, and judgment of municipal court affirmed. 


DUNCAN, J.—Judgment was rendered against appellee, M. A. 
Scholbe, in the municipal court of Chieago in a suit against appel- 
lants, Max Schuchardt and Frieda E. Schuchardt, his wife, on a 
promissory note signed by Max Schuchardt and indorsed by Frieda 
E. Sehuchardt for $1,250, with 6 per cent. interest, payable on de- 
mand to the appellee and bearing date January 28, 1907. The note, 
when delivered, had the following marginal memorandum written on 
its face just below the signature of the maker: ‘‘This note is given to 
secure 5,000 shares of Regina stock.’’ Previous to the entry of the 
judgment, the court overruled motions for a new trial, in arrest of 
judgment, and for judgment non obstante veredicto. On appeal the 
Appellate Court for the First District reversed the judgment and en- 
tered its judgment in favor of appellee in the sum of $2,125 and costs 
upon the same facts found by the municipal court and a jury and 
granted a certificate of importance and this appeal. 

Appellants filed an affidavit of defense, in which they set up, and 
on the trial established, the following facts in substance. Appellee 
purchased of appellant Max Schuchardt, as agent of the Regina 
Mining & Milling Co.. a mining corporation, 5,000 shares of stock of 
that corporation at the price of 25 cents per share: the stock being 
treasury stock belonging to the corporation. Schuchardt, as an in- 
ducement to appellee to purchase the stock, stated to him that the 
corporation was a bona fide one, actually formed to engage in the 
business of mining and smelting lead, zine and other metals, and that 
he believed and expected that it would earn and make profits in the 
business, and that if appellee would purchase and pay for said 
shares Schuchardt would agree and guarantee to repurchase from 
appellee the 5,000 shares of stock at the same aggregate price of 
$1,250 in case the corporation did not pay any dividend on the stock 
thereafter; Schuchardt to be released and absolved from such agree- 
ment and guaranty if at least one dividend on such stock should 
thereafter be paid by the corporation. Appellee accepted that offer 
and purchased and paid for the 5,000 shares upon said terms. Simul- 
taneously with the delivery of the stock, Schuchardt signed and de- 
livered to appellee the note with the further agreement between them 
that if at any time thereafter any dividend was paid to appellee, or if 
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no such dividend was ever paid and Schachardt should thereafter 
repurchase or cause some one else to repurchase from appellee the 
5,000 shares of stock for not less than $1,250, then in either of 
such contingencies appellee would cancel and surrender to Schuchardt 
the note, and all liability thereupon should cease and determine. The 
foregoing agreements and transactions constitute the sole and only 
consideration which moved or passed to either of appellants for the 
note, and neither of them received the $1,250, nor any part thereof, 
as commissions or otherwise; but the same was paid to the corpora- 
tion for its stock, and the note, with the memorandum, was delivered 
to the appellee as the only written evidence of the agreement and 
guaranty of Schuchardt and was indorsed by Frieda E. Schuchardt, 
his wife, for the same reasons and purposes aforesaid. It was further 
alleged and proved that two or more dividends, of 1 per cent. each, 
were paid on said shares to appellee in 1907 or shortly after the giv- 
ing of the note; that the stock of the corporation greatly advanced 
in price, and advanced to more than 75 cents per share within two 
years or less after the date of the note; that Schuchardt, within two 
years after the agreement, offered to repurchase the 5,000 shares 
from appellee and pay him therefor $1,250 and 6 per cent. interest 
thereon from the date of the note; and that appellee refused to sell 
him the same at such price, but on request promised to return 
him the note; that thereafter he refused, and has continuously re- 
fused and neglected, to cancel or deliver the note to appellants in 
accordance with the terms of his agreement. 

It is conceded by appellants that if the facts alleged in their 
affidavit of defense and proved on the trial by them do not, as a 
matter of law, constitute a legal defense to the note sued on, the 
judgment of the Appellate Court should be affirmed. There is no 
dispute as to the facts, and appellee concedes, in substance, that they 
are as above set forth, and that if they constitute a legal defense the 
judgment of the Appellant Court must be reversed, as the Appellate 
Court did not recite in its judgment a finding of facts different from 
the facts found by the jury and the trial court. 

The contentions of appellee in the lower court and in this court 
are that the facts do not show a want or failure of consideration, in 
whole or in part, for the giving of the note, but that such proof was 
merely an attempt to vary the terms thereof by showing a contem- 
poraneous oral agreement that payment was condition, and hence 
was incompetent; that the memorandum on the margin of the note 
was but a statement of the transaction out of which the note arose 
and did not open the door for parol testimony to vary or explain its 
meaning; and that appellee did not waive his right to insist that ap- 
peliants had failed to show a valid defense by contesting the facts 
~roved. > 
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Appellee made the’ claim on the trial that the affidavit of defense 
did not set up a legal defense on the promissory note and that the 
evidence was not admissible under it, as it tended to vary the posi- 
tive terms of the contract on the note sued on. He did not waive his 
right to make this claim here by contesting the facts introduced on 
the trial. Demurrers or formal pleadings are not contemplated by 
the Municipal Court Act as in common-law actions. It was the privi- 
lege of appellee to move to strike the affidavit of merits because it did 
not set up a legal defense, or to adopt the practice of objecting to any 
evidence under the affidavit on the ground that the affidavit was in- 
sufficient, as either method gave notice of his claim that the issues 
sought to be raised were immaterial and not decisive of the merits of 
the case. In view of the conclusions we have reached, it will not be 
necessary to pass upon the question whether or not the facts set up 
and proved show a want or failure of consideration as a defense. 

The real question in the case is whether or not the affidavit sets 
up a legal defense to the note, as contended by appellants under their 
second contention. If it did, the parol evidence was properly ad- 
mitted and the judgment of the Appellate Court should be reversed. 
The real consideration for the note in this case was, not the stock 
purchased by appellee or the money with which he paid for the stock, 
but was the contract of Max Schuchardt to guarantee, if appellee 
would purchase the stock, that dividends would be paid on the stock, 
or that the stock would be repurchased of appellee at the same price 
in case no dividends were paid. This was a sufficient consideration 
and bound Schuchardt according to the actual terms of that guar- 
anty. 8 Corpus Juris, 223. It would, indeed, be a hard and unjust 
rule of law to be applied to the facts in this case if he were to be 
held beyond the actual terms of his verbal contract. That would 
amount to a holding that appellee was entitled to the stock and div- 
idends thereon, and all that he paid for it, and interest on his invest- 
ment, no matter how valuable the stock might prove to be. It is 
clear that the actual terms of his contract are only partially ex- 
pressed by the note in suit, and that unless the actual contract may 
be shown appellee will recover on the note as an absolute contract of 
payment, although it clearly discloses by its express terms that it was 
given only as security or guaranty. This must be conceded to be 
true if the marginal words written on the note are to be considered 
as a part of it, as the plainly expressed meaning of those words is 
that the note is given as security, ‘‘to secure 5,000 shares of Regina 
stock’’. The primary meaning of the words ‘‘to secure,’’ as used 
in this note, is to make secure; to assure or guarantee against a risk 
or hazard of some kind; and does not imply absolute liability but a 
secondary or contingent liability. 

. 
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While it is elementary that a written contract cannot be varied 
or contradicted by evidence of an oral agreement entered into be- 
tween the parties before or at the time of making the contract, 
and that this rule applies to bills and notes, yet it is also the rule 
that where a contract is uncertain, ambiguous or incomplete, the 
whole agreement may be proven. Stone v. Mulvaine, 217 Ill. 40, 75 
N. E. 421; Bradshaw v. Combs, 102 Ill. 428. 

The proof being that the marginal words were on the written 
note or instrument sued on at the time it was executed and delivered, 
those words must be considered the same as if they had been written 
over the signature of Max Schuchardt and as a part of the instru- 
ment itself. The weight of the authorities is undoubtedly to the 
effect that such words are as binding on the parties to the instru- 
ment as if they were incorporated in the body of it before it was 
signed, and that is also the holding of this court. Van Zandt v. Hop- 
kins, 151 Ill. 248, 37 N. E. 845; Heywood v. Perrin, 10 Pick. (Mass.) 
228, 20 Am. Dee. 518; 8 Corpus Juris 191; 1 Daniel on Neg. Inst. 120. 
In the interpretation of the instrument sued on, the marginal words 
must be fully considered as a part of the instrument, and when 
we so consider them it is apparent that the contract is not complete 
and that its meaning is uncertain or ambiguous, and that to ascer- 
tain the meaning of the same oral evidence must be admitted to 
properly understand and interpret it: By the introduction of such 
evidence the written contract was not varied, but was simply ex- 
plained and set forth in full, so that its exact meaning might be 
understood. Under that evidence, properly admitted, the lower 
eourt rightly held that the instrument sued on was not an absolute 
promise to pay $1,250 and interest thereon, but was a contract to 
pay said sum and interest on condition that no dividend was paid 
on the stock, or, in case no dividend was paid, that the same would 
be purchased by Max Schuchardt, or by some one at his procure- 
ment, for the original price paid for the stock. The oral contract 
testified to is in harmony with the instrument in question, as it 
clearly discloses that it is not an absolute promise to pay said sum 
but only a collateral or secondary agreement to pay indemnity or 
security. The actual extent of appellants’ liability, or whether or 
not there was any liability at all, could not be determined except by 
the admission of oral evidence as to the whole contract, and its ad- 
mission showed no liability whatever, as the guaranty was fully 
discharged. 


The judgment of the Appellate Court, for the foregoing reasons, 
must be reversed, and the judgment of the municipal court affirmed. 

Judgment of Appellate Court reversed. 

Judgment of municipal court affirmed. 
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CONSTRUCTION OF SINKING FUND CLAUSE 
IN TRUST MORTGAGE 


Bankers’ Trust Co. v. Denver Tramway Co., New York Supreme 
Court, Appellate Division. 183 N. Y. Supp. 326. 


A trust mortgage, providing for the issuance of $25,000,000 5 
per cent. gold bonds by the Denver Tramway Co., named a trust 
company as trustee. The mortgage provided for certain payments 
to the sinking fund, based on the number of bonds issued and out- 
standing on certain dates. A number of bonds were executed by 
the tramway company, certified by the trust company and deliv- 
ered to the trust company. These bonds the tramway company 
used from time to time as collateral. The court, in construing the 
mortgage, held that these bonds should be included with those out- 
standing in the hands of the public, in computing the amount of 
the payments to be made to the sinking fund. 


Submission of controversy between the Bankers’ Trust Co. and 
the Denver Tramway Co. on an agreed statement of facts. Judgment 
for plaintiff. . 

Alexander & Green, of New York City (Charles C. Deming, of 
New York City, of counsel, and L. A. Doherty, of New York City, on 
the brief), for plaintiff. 

Shearman & Sterling, of New York City (Guy Cary, of New York 
City, of counsel, and Gerald Hughes and Howard Robertson, both of 
Denver, Colo., on the brief), for defendant. 


CLARKE, P. J.—The Bankers’ Trust Co. is the trustee under a 
mortgage or deed of trust executed by the Denver City Tramway Co., 
the predecessor of the defendant, which assumed, ratified, and con- 
firmed said mortgage. The bonds authorized thereunder amount to 
$25,000,000, to be known as its ‘‘first and refunding sinking fund 
mortgage, 25-year, 5 per cent. gold bonds,’’ and the mortgage or 
deed of trust was denominated ‘‘first and refunding sinking fund 
mortgage’’. It provided: 


**Article VI. Sinking Fund.—As a sinking fund for the redemp- 
tion of bonds secured hereby the tramway company covenants and 
agrees that it will yearly and every year, beginning with the Ist day 
of November, 1914, up to and including the Ist day of November, 
1923, pay to the trustee a sum in gold coin of the United States of or 
equal to one per cent. (1%) of the principal of the bonds issued here- 


NOTE-—-For similar decisions see Banking Law Journal Digest (Second 
Edition) § 158. 
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under and then outstanding, and on each Ist day of November after 
the year 1923 pay to the trustee a sum in like gold coin equal to two 
per cent. (2%) of the principal of said bonds issued hereunder and 
then outstanding, and on each lst day of November after the year 
1914 pay to the trustee an additional sum in like gold coin which 
shall be equal to the annual interest upon all the bonds purchased by 
said trustee or drawn as hereinafter provided in this article, to be ap- 
plied by the trustee, together with any other money in the hands of 
the trustee derived from the sale of property covered by this mort- 
gage which may not be otherwise used or applied under the provi-, 
sions of Section 1 of Article V of this indenture, to the redemption of 
said bonds: Provided, however, that the trustee shall have the right, 
upon being furnished with funds by the tramway company for the 
purpose, to purchase bonds from time to time prior to November 1, 
1923, at a price not exceeding 105 and accrued interest, and after 
November 1, 1923, at a price not exceeding 10214 and acerued inter- 
est, and the bonds so purchased shall be applied by the trustee, unless 
otherwise directed by the tramway company, on account of the re- 
quirements of the sinking fund.’’ 


Immediately prior to the lst day of November, 1916, there had 
been executed by the tramway company, certified by the trustee, and 
delivered by it in pursuance of the covenants and terms of said 
mortgage or deed of trust, $11,800,500 principal amount of the bonds 
authorized and secured by said mortgage. Of said $11,800,500, there 
had been redeemed theretofore and held in the sinking fund $316,000, 
and there were outstanding in the hands of the public $10,646,000. 
The balance, to wit, $838,500, prior to said 1st day of November, 
1916, had been executed by the defendant, certified by the plaintiff, 
and after delivery to defendant had been, as to $838,000 thereof, 
lodged by defendant with plaintiff, not as trustee, but simply as cus- 
todian for defendant, subject to the order of defendant, and for such 
disposition or application as defendant might determine, and as to 
$500 principal amount thereof held and retained by the defendant 
unincumbered in its treasury. Prior to November 1, 1916, the de- 
fendant pledged $100,000 principal amount of said bonds with the 
Denver National Bank as collateral security for a certain demand 
promissory note executed and delivered by defendant and payable 
to the order of said Denver National Bank, and notified plaintiff to 
hold $100,000 principal amount of said bonds for the account of said 
bank, whereupon plaintiff notified said defendant that as depository 
it held $100,000 principal amount of said bonds for the account of 
said bank. Subsequently, and on or about the 19th day of December, 
1916, the defendant having paid said promissory note in full, said 
$100,000 amount of bonds were released from the pledge by said 
bank and returned to plaintiff as custodian for defendant. 

During the period commencing April 1, 1918, and continuing to 
October 31, 1918, defendant pledged at various dates, various amounts 
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of said bonds ranging from a minimum amount of $50,000 par value 
at one time to a maximum amount of $300,000 at another time to the 
First National Bank, of Denver, Colo., and the International Trust 
Co., as collateral security for the payment of certain demand promis- 
sory notes executed and delivered at various times between said 
dates and payable to said bank and to said company, respectively, 
and in connection with said pledges, defendant directed the plaintiff 
to hold various amounts of said bonds for the account of and subject 


“to the order of said bank and company. 


On May 2, 1918, out of said $838,500 principal amount of said 
bonds, $540,000 par value were held by plaintiff as depositary for 
the account of and subject to the order of the First National Bank 
of Denver, and $298,000 were held by plaintiff as custodian for the 
defendant, and $500 were held by defendant in its treasury. Other 
transactions of the same kind were had. On November 1, 1918, $500,- 
000 par value of said bonds were held by the plajntiff as collateral 
security for the payment of demand notes, subject to the order of 
the First National Bank and the International Trust Co. 

The plaintiff contends that all bonds which have been executed by 
the defendant, delivered by defendant to plaintiff as trustee for cer- 
tification, certified by plaintiff as trustee, and redelivered out of the 
possession of the trustee, either to the defendant, or upon its order, 
or in accordance with any duty imposed upon the trustee by other 
provisions of the trust indenture, together constitute bonds issued 
and outstanding for the purpose of the sinking fund, and has de- 
manded cf the defendant payment into the sinking fund of the 
amount provided in the article of the trust mortgage heretofore 
quoted. The defendant refused to comply upon the ground that the 
said bonds amounting to $838,500 were not issued and outstanding 
within the meaning of the trust deed, because not in the hands of the 
general public. 


It seems to me that when the bonds had been issued, duly certi- 
fied, and delivered, not to the trustee, but to a custodian for such 
disposition as the defendant might direct, they become ‘‘issued and 
outstanding,’” and so remained until canceled, retired, or bought in 
under the sinking fund provision. They were and are at the dispo- 
position of the defendant, and have been used time and again as 
collateral to loans; qualified title thereto, by way of lien, passing to 
the lenders. The fact that the money borrowed upon their security 
has been repaid from time to time, and the bonds so released from 
the specific lien, does not affect, in my opinion, the status so ac- 
quired, because the bonds could be used the next day for the like or 
other purposes, and they have been so used. The provisions in re- 
spect to the sinking fund are intended to add to the attractiveness of 
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the bonds for investment purposes. The scheme of the trust deed 
could be easily evaded by temporary return to the custodian over 
the one date, namely, November 1st, when the specified amount was 
payable to the trustee for the sinking fund upon issued. and out- 
standing bonds, and immediate redelivery thereafter of the bonds as 
collateral. The clear intention was to represent to investors that a 
definite amount would flow into the sinking fund to provide for ulti- 
mate redemption. When the bonds have once been issued and duly 
certified and delivered to a custodian, subject to the orders and di- 
rections of the defendant, they become and remain ‘‘issued and out- 
standing,’’ within the meaning of the trust deed, until definitely re- 
tired or bought in. 

It follows, therefore, that judgment should be entered for the 
plaintiff for the amount due under that interpretation of the trust 
deed, together with the costs. Settle order on notice. 


DOWLING and PAGE, JJ., coneur. 

SMITH, J. (dissenting)—The Denver Tramway Co. is the succes- 
sor of the Denver City Tramway Co. The Bankers’ Trust Co. is the 
successor of the Mereantile Trust Co., and the questions of law here 
arising are to be determined as if the Denver City Tramway Co. was 
the defendant and the Mercantile Trust Co. the plaintiff. 

In the agreed statement of facts it appears that the defendant 
wanted to raise $25,000,000 upon mortgage bonds. A trust mortgage 
was therefore made to the plaintiff, and was in the usual form of 
a trust mortgage, transferring the property of the defendant for the 
purpose of securing the issue of these bonds. These bonds were to be 
executed by the defendant and certified by the plaintiff and then 
sold for the purpose of raising the moneys required. The contro- 
versy here arises over the provision as a sinking fund, and the trust 
company is making claim as against the defendant that more money 
should be paid to the trust company for the purpose of that sinking 
fund than the defendant is willing to pay, or deems itself bound to 
pay, under the provisions of this mortgage. 

The provision for the sinking fund is provided in Article 6 of the 
agreement and is in part as follows: 
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‘‘As a sinking fund for the redemption of bonds secured hereby 
the tramway company covenants and agrees that it will yearly and 
every year beginning with the Ist day of November, 1914, up to and 
including the 1st day of November, 1923, pay to the trustee a sum in 
gold coin of the United States of or equal to the present standard of 
weight and fineness, equal to one per cent. (1%) of the principal of 
the bonds issued hereunder and then outstanding, and on each Ist 
day of November after the year 1923 pay to the trustee a sum in like 
gold eoin equal to two per cent. (2%) of the principal of said bonds 
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issued hereunder and then outstanding, and on each Ist day of No- 
vember after the year 1914 pay to the trustees an additional sum in 
like gold coin which shall be equal to the annual interest upon all the 
bonds purchased by said trustee or drawn as hereinafter provided in 
this article, to be applied by the trustee, together with any other 
money in the hands of the trustee derived from the sale of property 
covered by this mortgage, which may not be otherwise used or applied 
under the provisions of Section 1 of Article V of this indenture, to 
the redemption of said bonds: Provided, however, that the trustee 
shall have the right upon being furnished with funds by the tramway 
company for the purpose, to purchase bonds from time to time prior 
to November 1, 1923, at a price not exceeding 105 and accrued inter- 
est, and after November 1, 1923, at a price not exceeding 10245 and 
accrued interest, and the bonds so purchased shall be applied by the 
trustee, unless otherwise directed by the tramway company, on ac- 
count of the requirements of the sinking fund.”’ 


Before discussing this provision it may be well to note the situa- 
tion under which the questions arising thereunder are presented. 
There has never been issued under this mortgage more than $12,- 
000,000 of bonds. In fact, prior to the Ist day of November, 1918, 
the plaintiff demanded of the defendant 1 per cent. upon $11,157,500 
in bonds as issued and outstanding, 5 per cent. upon $650,000 par 
value of bonds which had been purchased and deposited in the sink- 
ing fund. Of this $11,157,500 of bonds, those claimed as issued and 
outstanding, there were $838,500 of the bonds which were then in the 
eustody of the plaintiff, held as custodian of the defendant. They 
were not outstanding bonds, because no one had any claim thereon. 
They had not been redeemed for the purpose of the sinking fund. 
They had been authorized by the defendant and certified by the plain- 
tiff, and were held by the trust company for temporary uses of the 
defendant as collateral to moneys that should be borrowed at any 
time, and $500 represented thereby was held as eash as the absolute 
property of the defendant for use whenever it should draw the same. 
These bonds, or part of them, had been at different times used by the 
defendant as security upon notes made by the defendant company; 
but these notes had been paid and the bonds redeemed by the com- 
pany itself, and the bonds had been restored to the trust company 
as custodian of the defendant. 1 am unable to see how these bonds 
e&fn be held to be ‘‘issued and outstanding’’. If, upon any Ist day 
of November these bonds should be held at collateral by some one, 
then they would be outstanding at that time; but if the notes upon 
which they stood as collateral had been paid by the company, and 
the bonds restored to the plaintiff merely as custodian of the defend- 
ant, or even held by the company, it would seem to me that they 
stood simply as bonds authorized by the defendant. certified by the 
plaintiff, and not yet delivered. But of these bonds, issued and used 
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as collateral, $100,000 were issued and outstanding upon the Ist day 
of November, 1916, as they were held by the plaintiff as the deposi- 
tory for the Denver National Bank as collateral security for the de- 
fendant’s obligation. Although these bonds were redeemed by the 
company upon the 19th day of December subsequent, nevertheless, 
they were outstanding on the Ist day of November in that year. The 
plaintiff is entitled to receive from the defendant 1 per cent. there- 
upon for the purpose of the sinking fund. In other words, bonds 
issued which had been restored by the defendant, not in any way 
under the provisions of the sinking fund article, should always be 
deemed under the provisions of this sinking fund article as bonds 
unissued, except as they might have been outstanding on any Ist day 
of November. In any event they are not, within the terms of the 
article, ‘‘issued and outstanding,’’ so as to be subject to this 1 per 
cent. tax as provided in Article 5 of the trust mortgage. 

Now, it is further provided, where bonds are bought for this sink- 
ing fund, pursuant to Article 6, that the defendant shall pay to the 
plaintiff, not the 1 per cent. specified, but 5 per cent.; that is, the 
interest rate upon the par value of said bonds; and it is claimed that, 
even if these be not bonds then outstanding, so as to be subject to 
the 1 per cent. levied for the sinking fund, they are subject to the 5 
per cent. as bonds that had been outstanding, but that had been pur- 
chased for the benefit of the sinking fund. 


Referring now, to Article 6 of the trust mortgage, it requires, in 
addition to the 1 per cent. which must be paid upon all bonds issued 
and outstanding for the benefit of the sinking fund, the defendant 
shall pay to the trustee: 


‘*An additional sum in like gold coin which shall be equal to the 
annual interest upon all the bonds purchased by said trustee or 
drawn as hereinafter provided in-this article, to be applied by the 
trustee, together with any other money in the hands of the trustee 
derived from the sale cf property covered by this mortgage which 
may not be otherwise used or applied under the provisions of Section 
1 of Article V of this indenture, to the redemption of said bonds.”’ 


It is clear that this provision refers to bonds purchased by the 
trustee with moneys held by the trustee for the purposes of the sink- 
ing fund. Those are not only the moneys required to be contributed 
by the defendant for the purposes of the sinking fund, but also 
moneys received from the sale of property covered by the mortgage. 
There is no provision that this interest charge should apply to any 
bonds which had been redeemed by the defendant for any other pur- 
pose than is required in this sinking fund provision, and it seems to 
me clear that this railroad company could purchase any amount of 
bonds outstanding and hold them even for reissue, and if they be 
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deposited with the trust company that they are not bonds issued and 
eutstanding, nor are they bonds purchased by the trustee for the 
benefit of the sinking fund upon which the defendant is required to 
pay interest for the benefit of that fund. The bonds that are pur- 
chased by the trustee fer the benefit of the sinking fund are required 
to be marked by the trustee as non-negotiable and non-transferable. 
In other words, they are made ineffectual as possible obligations of 
the company thereafter. That is not so of bonds redeemed by the 
company itself and not purchased for the benefit of the sinking fund. 
They are not required so to be marked, and when deposited with the 
plaintiff for keeping they are in iike position as bonds authorized by 
the defendant and certified by the plaintiff, and not yet issued and 
not outstanding. 

Judgment is directed for the plaintiff for $1,000 and interest from 
November 1, 1916, with costs. 


GREENBAUM, J. (dissenting)—The bonds which plaintiff claims 
should be subject to the sinking fund provisions of the trust agree- 
ment were never sold pursuant to its terms, but were deposited with 
the trust company as collateral security for a note of the defendant, 
and hence have no relation to the sinking fund. 

I think that the judgment should be in favor of the defendant. 


LIABILITY OF BANK DIRECTORS 
Harris v. Waters, New York Supreme Court. 183 N. Y. Supp. 721. 


The directors of a bank are liable to the bank for losses in- 
curred by the bank through their negligence in making or renew- 
ing loans or in enforcing the collection of loans. 


Action by James Harris, suing for the State Bank of Williamson, 
of Williamson, N. Y., and in behalf of himself and other stockhold- 
ers, against George F. Waters and others, for damages for negli- 
gence. Judgment for plaintiff. 


The State Bank of Williamson, of Williamson, N. Y., was ineor- 
porated in 1905 with a capital stock of $30,000. This was increased 
to $60,000 in 1912, and to $100,000 in 1914. The defendants Brandt 
and Waters became directors and members of the examining com- 
mittee in 1905, and the defendant Cheetham became a director and 
president in 1908, and a member of the examining and discount com- 
mittees in 1910. The defendant Waters became a member of the 
discount committee in 1910. These three defendants, acting in their 
representative capacities, took part in the management of the bank, 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 796. 
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and its affairs were so conducted that in 1915 it was discovered that 
the capital stock and a surplus of $70,000 was entirely impaired, and 
the state banking department took charge of the bank, and an as- 
sessment of 100 per cent. was found necessary, and was levied upon 
the stockholders. 

An action was then brought by the plaintiff in his representative 
capacity against the three defendants and one other, and it was 
found that the negligence of the defendants had caused a loss to 
the bank of $109,702.72. The defendants and another, however, in- 
terposed a defense to the action, setting up releases and assignments 
of any loss occasioned by negligence, and, instead of a judgment 
being given to the plaintiff in his representative capacity, a per- 
sonal judgment was given to him for the proportionate loss which 
he and some other stockholders had suffered in the sum of $4,496.10, 
beside costs, giving full effect to the releases and assignments exe- 
cuted by the directors. 

The plaintiff collected and deposited the judgment, but paid 
5/1000 of it to one not a defendant, who demanded her share, and 
then took an appeal from the judgment. A motion was made by the 
defendants to dismiss the appeal, on the ground that the plaintiff 
had aecepted the benefits of the judgment and had no right to ap- 
peal therefrom. This motion and the appeal from the judgment were 
heard at the same time, and the Appellate Division dismissed the 
appeal, but did not pass directly upon the question of the form of 
the relief granted, as not necessary to the decision made. Harris v. 
Rogers 190 App. Div. 208, 179 N. Y. Supp. 799. 

The loss found to exist in that action included $20,000 on what 
is known as the Beebe line of loans, and the plaintiff has brought 
this action to recover for a further loss on that line, based upon the 
negligence of the defendants and further charge-offs on that line 
of $7,000. When the case came up for trial, a motion was made to 
strike out the defenses set up by the defendants by way of releases 
and assignments, and these defenses were stricken out, and a judg- 
ment rendered for the plaintiff in his representative capacity for the 
amount of loss which the court found had been sustained since the 
prior decision through the negligence of the defendants. 


J. M. E. O'Grady, of Rochester, for plaintiff. 
Edson W. Hamn, of Lyons, for defendants. 


RODENBECK, J. (after stating the facts as above)—The defend- 
ants, Brandt, Waters and Cheetham, are responsible for any negli- 
gence in connection with loans that were made, renewed, or con- 
tinued during their term of office as directors of the Bank of Wil- 
liamson. Brandt and Waters became directors as far back as 1905, 
and Cheetham in 1908. If after that time, and down to the time of 
the severance of their relations with the bank as directors, they 
were guilty of any want of ordinary care in the management of the 
affairs of the bank, which caused a loss to the bank, they are re- 
sponsible for that loss. Hanna v. Lyon, 179 N. Y. 107, 71 N. E. 778. 
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It does not matter whether the negligence consisted in making an 
original loan, renewing or continuing a loan, or in failing promptly 
to call a loan and enforce collection. It is sufficient if in their course 
of conduct in managing the bank a loss occurred through their neg- 
ligence. The outstanding fact in this case bearing upon the negli- 
gence of the defendants is that, while they were acting as directors 
of the bank and as members of the discount and examining com- 
mittees, the bad loans of the bank ran up until they exceeded the 
capital stock and its surplus, amounting together to $170,000, while 
at the same time they made reports which showed the bank to be 
solvent, as a result of which the stockholders were required to pay 
an assessment of 100 per cent. on their stock. There is only one 
conclusion possible from these facts, and that is that the defendants 
did not exercise ordinary care in discharging the duties of their of- 
fice. In the case of the specific notes complained of in this action, 
upon which a loss occurred, the negligence consisted in making and 
renewing the Beebe notes, when the defendants knew, or ought to 
have known in the exercise of ordinary care, that they were worth- 
less, and that the bank was insolvent. 

The law affords relief against such negligence, and permits a 
stockholder to bring an action against a director to recover for a 
general loss due to negligence, when the bank refuses upon request 
to do so. A stockholder has no inherent right, however, to commence 
such an action. He is not entitled to any property or profits in the 
bank until a division has been made or a dividend has been de- 
elared. Boardman v. L. 8. & M.S. R. Co., 84 N. Y. 157. The cause 
of action against a director primarily belongs to the bank. Bosworth 
v. Allen, 168 N. Y. 157, 61 N. E. 163, 55 L. R. A. 751, 85 Am. St. Rep. 
667. The right of a stockholder to sue a director is a derivative one, 
and can only be maintained after a demand upon the corporation to 
institute the action, where such a demand is reasonably necessary. 
Flynn v. Brooklyn C. R. R. Co., 158 N. Y. 493, 53 N. E. 520; Craig v. 
James, 71 App. Div. 238, 75 N. Y. Supp. 813; Fobes v. Whitlock, 3 
Edw. Ch. 446. <A stockholder cannot in his individual right main- 
tain an action against a director for a general loss occasioned to the 
corporation. Kavanaugh v. Commonwealth Trust Co., 181 N. Y. 121, 
73 N. E. 562; Rothmiller v. Stein, 143 N. Y. 581, 38 N. E. 718, 26 L. 
R. A. 148; Delevan v. N. Y., N. H. & H. R. R. Co., 154 App. Div. 8, 
149 N. Y. Supp. 17; Niles v. N. Y. C. & H. R. R. R. Co., 69 App. Div. 
144, 74 N. Y. Supp. 617, affirmed 176 N. Y. 119, 68 N. E. 142. A 
recovery in the action serves as a restoration to the corporation of 
the loss which it has sustained (German American Coffee Co. v. 
Diehl, 216 N. Y. 57, 109 N. E. 875), and constitutes a fund for the 
benefit of all of the stockholders (Knickerbocker Trust Co. v. Cor 
don, 147 App. Div. 871, 133 N. Y. Supp. 95.) 
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The judgment to which a stockholder is entitled in such an action 
is a judgment in his representative capacity as a stockholder of the 
bank. He sues in that capacity, and demands a judgment as such. 
The recovery does not belong to him as an individual, but belongs 
to the bank. He is entitled to sue only because the bank has refused 
to sue. This authority is given to him by statute, which enables 
stockholders te protect themselves against losses, where a bank re- 
fuses to make efforts to recover such losses from the parties respon- 
sible therefor. In this case the stockholders were assessed 100 per 
eent., and the losses occasioned through the negligence of the direc- 
tors aggregated the amount of the capital stock and the surplus, and 
yet the bank refused to make any effort to compel the directors to 
make good the losses. In such a ease the directors cannot relieve 
themselves by assignments, or by exchanging receipts or releases. 
Any stockholder is entitled to institute the action, and to insist that 
the recovery shall go into the treasury of the bank, undepleted by 
any arrangement between the delinquent or other directors. The 
action cannot be converted by two defenses into an action in behalf 
of a stockholder as an individual. No such action is authorized by 
law in a case of this kind, where the loss is a general one, and not 
one peculiar to the complaining stockholder. What shall be done 
with the moneys recovered is a matter for the management of the 
bank. The court has no control over the internal affairs of a bank, 
to the extent of directing how any moneys recovered in an action of 
this kind shall be distributed. The power of a court of equity does 
not reach out to that extent, and that court cannot render a judg- 
ment which is not demanded, nor can it convert a representative 
action into a personal action, and compel a plaintiff to accept a 
judgment which he has not demanded. 

It is fundamental that a judgment must be responsive to the 
issues tendered by the pleadings. Reynolds v. Stockton, 140 U. S. 
254, 11 Sup. Ct. 773, 35 L. Ed. 464. Where proof for equitable re- 
lief entirely fails, a recovery cannot be had for legal relief. Jack- 
son v. Strong, 222 N. Y. 149, 118 N. E. 512; Loeb v. Supreme Lodge 
Royal Areanum, 198 N. Y. 180, 91 N. E. 547. A recovery upon an 
oral agreement to insure cannot be had under a complaint upon an 
executed contract. Walrath v. Hanover F. I. Co., 216 N. Y. 220, 
110 N. E. 426. In an action to foreclose a mortgage the plaintiff 
cannot recover on a bond, if the mortgage is not established. Dud- 
ley v. Congregation, ete., of St- Francis, 138 N. Y. 451, 38 N. E. 281. 
Where the action is at law, no relief, without amendment, can be 
had in equity. People’s Bank v. Mitchell, 73 N. Y. 406. In an ae- 
tion to establish a partnership, if the proof of partnership fails, 
there can be no recovery as for money loaned. Arnold v. Angell, 62 
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N. Y. 508. In an action upon a partnership, no recovery can be had 
for profits as compensation. Freeman y. Miller, 157 App. Div. 715, 
142 N. Y. Supp. 797. Plaintiff cannot recover upon a cause of action 
distinct and separate from that sued on. Allerton yv. Rhineland 
Machine Works Co., 165 App. Div. 557, 150 N. Y. Supp. 265. No 
recovery can be had for nuisance, where the action is based on neg- 
ligence. Savarese v. Frankel, 130 App. Div. 464, 114 N. Y. Supp. 926. 
It ought to follow from these cases that a judgment in an individual 
capacity cannot be had in an action brought by a stockholder in a 
representative capacity to recover on behalf of a bank for a general 
loss to the bank. 

It is not an answer to the issues tendered in actions of this kind 
to say that the defendants may set up assignments, releases, and 
receipts, and thus present issues for the court to pass upon in con- 
nection with the demand in the complaint, because these assignments, 
releases, and receipts are not a defense to a representative action, 
and were therefore properly stricken out on the trial. In a stock- 
holder’s action, the necessary allegations are the cause of action in 
favor of the corporation and the facts which enable the plaintiff to 
maintain the action in place of the corporation, and any other alle- 
gation, such as the amount paid by him for his stock and its depre- 
ciation, is immaterial and will be stricken out (Kavanaugh vy. Com- 
monwealth Trust Co., supra), as ‘‘no stockholder could maintain an 
action for the loss he had individually suffered in the depreciation 
in the value of the share stock held by him”’ (Id., 181 N. Y. 123, 73 
N. E. 563). 


The decision in the prior action would relieve the defendants in 
this action, if it was res adjudicata. But the issues in that action 
were not such as to make that principle applicable. That action 
merely determined the amount of loss that had been occasioned 
through their negligence down to the time of the decision. If they 
were guilty of no negligence since that decision which resulted in a 
loss, those acts could not form the basis of a cause of action; but if 
notes existed prior to that decision, which were placed upon the 
books or continued by renewals through their negligence, they can- 
not relieve themselves because the loss which has arisen since the 
prior adjudication cannot be directly traced to any negligence since 
that decision. It is enough if the notes were in existence prior to 
that decision, and the loss was occasioned through any acts of theirs 
involving negligence, either prior or subsequent to that decision. The 
prior decision merely found that there was a loss of $20,000 on the 
so-called Beebe line down to the time of the decision, and could not 
have taken into account and did not take into consideration subse- 
quent charge-offs and losses. These charge-offs and losses constitute 
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a separate cause of action, which did not exist and could not be an- 
ticipated by the court in the former case. The loss for which a 
recovery is sought in this action was therefore not litigated or in- 
volved in the prior action. 


‘*It is incumbent on the party claiming an estoppel to make out a 
elear case, and it cannot be sustained by doubtful inferences, or 
where the record is capable of a construction consistent with the sub- 
sequent claim.’’ Carter v. Beckwith, 128 N. Y. 312, 323, 28 N. E. 
582, 585. 


In a case of this nature an action may be brought as often as a 
loss occurs; otherwise, an action for a small loss might bar an action 
fer a much greater one, due to the same negligence, but not deter- 
minable at the time of the prior action. If the prior action is res 
adjudicata upon any question, it is so as to the negligence of the de- 
fendants as to the notes which existed at that time. It is not such as 
to the total loss on the Beebe line, for the payment of the Dudley 
notes, which are included in the Beebe line, show that subsequent 
payments, as well as subsequent losses, might occur, and, until the 
losses did occur, no cause of action existed. If the former decision 
had held that the loss at the time of the decision was only $1,000, 
instead of $20,000, could it be successfully contended that that was 
the measure of the total loss on the Beebe line, and that no action 
could be maintained for a subsequent loss? The form of the judg- 
ment can protect the defendants, in case any payments should be 
made on any note adjudged to be a loss, as was done in the judgment 
in the prior case. 

The claim that these defendants should be relieved, because the 
directors of the bank on April 10, 1919, released Nottingham from his 
indorsement on three notes which are involved in the loss sought to 
be sustained in this action, cannot prevail. The notes, even with his 
indorsement, were at that time valueless assets in the hands of the 
bank. The acceptance of $1,400, for which credit is given to the de- 
fendants on the loss under these notes, was a credit which could not 
have been secured by an enforcement of the notes. The evidence in 
the case shows that these notes, with Nottingham’s indorsement, were 
worthless and a loss to the bank, and the defense of the release is 
not available, in the absence of evidence on behalf of the defendants 
to the effect that Nottingham’s indorsement is of some value. The 
plaintiff having established prima facie case of a loss under the notes 
with his indorsement, the affirmative shifted to the defendants to 
overcome that evidence, and show that the bank officials, after the 
resignation of the defendants as directors, released a good indorser. 
Without such evidence, the payment -by Nottingham is a credit in 
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favor of the defendants, which could not have been secured by the 
enforcement of the notes. The defendants cannot rely upon the 
bald fact that an indorser was released, without showing that he had 
some financial responsibility. 

The defendant Brandt resigned as a dire¢tor January 12; 1916, 
and the other two defendants thereafter. They are liable for losses 
which occurred on notes in the Beebe line in the sum of $22,591.09. 
All of the notes upon which this loss occurred were made prior to 
January 12, 1916, and were made or renewed at a time when the 
bank was hopelessly insolvent. To this amount should be added 
$1,450, which is the amount of charge-offs on the bonds taken in 
payment of the Dudley note. These bonds were credited at their 
face value, and thereafter the bank charged off a depreciation on 
the bonds under circumstances which indicate that the bonds. when 
taken, were not worth par. This makes a total loss on the Beebe 
line, in the former action and in this action of $24,041.09. This loss 
may be verified by subtracting from the total charge-offs of $27,000 
the sum of the loss on the Dudley bonds, to wit, $1,450, and the 
Dudley credit, to wit, $4,408.91, which leaves $24,041.09. The find- 
ings in the prior action did not specify the notes upon which the 
loss of $20,000 occurred, so that it is impossible to say whether or 
not the unpaid amount of the Dudley note of $4,408.91 was in- 
cluded as a loss in that judgment. In view of the failure to so 
specify the notes upon which the loss occurred, the only equitable 
course is to distribute the Dudley payment of $4,408.91 to that judg- 
ment and to the loss in this action pro rata according to the total loss. 
If this pro rata distribution is made, there should be deducted from 
the $20,000 loss in the former judgment, 20/27 of the Dudley pay- 
ment, or $3,265.87, leaving the loss on the Beebe line in the judgment 
$16,734.11, and the balance of the Dudley payment, $1,132.04, will 
then have been allowed in estimating the loss under the $7,000 
charge-off, to wit, $7,000 plus loss on bonds equals $8,450, less $1,- 
143.02, leaves actual loss $7,306.98. 

The plaintiff is therefore entitled to recover in this action the 
sum of $7,306.98, with interest on $2,000 from February 19, 1918, on 
$5,000 from April 9, 1919, and on $306.98 from December 30, 1919. 

So ordered. 





This department places at your service able legal talent 
and experis on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and address 
is published unless otherwise requested. 


CAUTION 


In submitting a question it is essential that all the facts involved be clearly set forth. If 
the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
to any paper or document, a copy should be sent, also copies of letters having referenve 
to the transaction out of which the question arises. 


APPOINTMENT OF GUARDIAN 


Nebraska. 
Editor, Banking Law Journal: 

Dear Sir—Please answer the following in Banking Law Journal. A lady 
residing in Johnson County, Neb., became insane. The probate judge of John- 
son County appointed a banker of Johnson County, Neb., her guardian. He 
received the proceeds of her husband’s Nebraska estate. A sister of the de- 
mented woman, residing in Seward County, Neb., was also appointed her 
guardian by the probate judge of Seward County, Neb., and received money 
from Illinois belonging to the demented woman. Which is the legal guardian— 
the banker who resides in the same country from which the demented woman 
was sent to the asylum at Lincoln and of which she was a resident, or her 
sister, a resident of Seward County, or can there be two legal guardians for 
the same person in Nebraska? 


Answer—It is a general rule that a guardian for an insane person 
should be appointed by the court whose jurisdiction lies in the coun- 
ty in which the insane person resides. The statutes of Nebraska 
seem to be silent on the question and, therefore, it should follow that 
the general rule applies. It has been held in Nebraska, In re Connor, 
139 N. W. Rep. 834, that the probate court in each county of the 
state has jurisdiction to appoint a guardian for a minor who is a 
resident of the county, or who has property therein and resides in 
another state. The same rule would probably apply to guardians for 
insane persons. It is our opinion, therefore, that the guardian ap- 
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pointed in the county of the woman’s residence is the duly qualified 
guardian and that the subsequent appointment in Seward County is 
ineffective. 


CHECK DRAWN BY WIFE IN HUSBAND’S NAME 


Illinois. 
Editor, Banking Law Journal: 

Dear Sir—Last fall the wife of one of our customers went to a depart- 
ment store in another city and issued checks on this bank, signing her hus- 
band’s name to the checks. We called the husband at the phone and asked 
about one of the checks which he said was all right. Other checks came in 
and in a short time overdrew his account, of which fact he was notified at 
once. Domestic trouble had been brewing for some time, which resulted in a 
divorce being granted the husband on account of infidelity on the part of the 
wife. The husband now refuses to accept the checks as a charge against his 
account. It has not been shown whether the checks were for goods purchased 
or for money advanced or whether it may have been for part money and part 
goods. The husband claims she had not issued any checks before this time. 
All his old checks have been returned and we have no evidence that he is 
incorrect. They had lived in the community for a good many years and have 
two children. What are our rights in the matter, if we have any? 

PRESIDENT. 


Answer—The bank's rights depend entirely upon the authority of 
the wife of the depositor to draw checks against her husband’s ac- 
count. 

One person may authorize another verbally to draw checks against 
his account. Whether or not such authority has been granted is a 
question of fact depending on what was said and done at the time. 

It is stated in the inquiry that the bank called the husband on the 
telephone and asked him about one of the checks and that he said 
that the check was all right. This statement in itself would not 
authorize the bank to pay checks subsequently drawn by the de- 
positor’s wife. However, such authority might be implied from 
words or acts on the part of the depositor indicating an intention on 
his part to permit his wife to draw against his account. 

There is nothing in the statement of facts contained in the in- 
quiry on which one can base an opinion as to whether or not the 
depositor authorized his wife to draw the checks in question. 

Even assuming that the wife had the necessary authority to 
draw checks, the bank is not entitled to hold the depositor for the 
amount of the overdraft, unless the depositor actually authorized the 
wife to overdraw or subsequently ratified the overdraft. The law is 
that authority to an agent to draw checks against his principal’s ac- 
count does not authorize him to overdraw the account. This was 
decided in an Illinois decision, Merchants National Bank v. Nichols, 
223 Ill. 4, 79 N. E. Rep. 38. 

The strained domestic relations between the parties have no 
bearing on the rights or liabilities of the bank, except in so far as 
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they might tend to establish that the husband did or did not au- 
thorize the wife to draw the checks involved. 

The consideration received by the wife for the checks, whether 
money or goods is also immaterial. A man is usually liable for 
necessaries furnished to his wife, but the holder of a check, signed 
by a woman in her husband’s name without authority and delivered 
by her for necessaries, could not enforce it against the husband, nor 
would the drawee bank be justified in paying the cheek. The per- 
son who furnished the necessaries might collect from the husband 
in an action for the price of the goods, but the check, having been 
signed entirely without authority, is void. 


FORGERY OF CHECK SIGNED BY MARK 


Georgia. 
Editor, Banking Law Journal: 

Dear Sir—Will you kindly give us your opinion as to the liability incurred 
in the following statement of facts: G was a customer of the Farmers and 
Merchants Bank; had funds to his credit. G could not write his name, and 
signed all his checks drawn on us by making his mark, and witnessed by 
someone who could write. D forged G’s name to a check for $100 and S wit- 
nessed the signature. The signature of G to the check was as follows: 
W. L. [his X mark] Gaines, witnessed by S. D indorsed and deposited the 
check in a bank at Toccoa, Ga. This bank placed to D’s credit the amount 
of this check. The Toccoa Bank forwarded by mail the check to Georgia Na- 
tional Bank at Athens, Ga., for collection, with the following indorsement, 
“all prior indorsements guaranteed”. The Georgia National Bank presented 
the check to us for payment; we paid the check and charged same to G's 
account; and at the end of the month sent out statement to G, showing this 
check charged against his deposit with us. G contends that the check is a 
forgery and we paid him back the amount of the check. We brought suit 
against S and the bank at Toccoa, Ga., as indorser. Toccoa Bank takes the 
position that we should know the signature of G, our depositor. We take 
the position that this rule does not apply where the drawer of the check 
signed by making his mark. 


PRESIDENT. 


Answer—The general rule is that a bank which pays a check 
drawn on itself, bearing a forged drawer’s signature, cannot recover 
the money from the person to whom it was paid and who received 
it in good faith. I know of no decision which holds that a check is 
outside of this rule because it is signed by mark. A mark is just as 
valid a signature as a written name. If a bank decides to accept an 
account from a person who is unable to sign his name, there is no 
apparent reason why it should be allowed to escape the usual rules 
of liability and shift the burden upon another innocent person. 

A bank which receives such a check for collection would prob- 
ably be under a stricter obligation to exercise diligence than in the 
ease of a check signed by name. The inquiry does not set forth the 
circumstances under which the Taccoa Bank received the check. If 
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the check were received from a stranger, without inquiring as to 
his identity and making a reasonable effort to ascertain the genuine- 
ness of the signature, the Taccoa Bank would be liable under the 
rule expressed in Woods v. Old Colony Bank, 114 Ga. 683. In that 
ease it was held that a drawee may recover money paid on a forged 
draft, where the party, to whom the payment was made, did not re- 
quire identification of the person from whom he received the draft, 
and used no diligence to ascertain whether the signature was 
genuine. 


CHECK PAYABLE TO ORDER OF ‘“‘SELF”’ 


. Pennsylvania. — 
Editor, Banking Law Journal: 


Dear Sir—Does a check drawn to order of “Self,” or “Myself,” require the 
indorsement of the drawer when cashed, or given to another for value re- 
ceived? It has been our understanding that it does not and we have been in the 
habit of cashing checks in this way, without indorsement, the same as though 
they read pay to the order of “Cash” 

Today a merchant deposited a check reading pay to the order of “Self,” 
drawn by John Doe, but not indorsed by Doe. The check was indorsed by the 
merchant. When presented by us to the bank on which drawn payment was 
refused on account of indorsement of the drawer not appearing on the check. 

Cannot find anything in regard to this in Brady on the Law of Checks, 
nor can I remember having read anything in the Banking Law Journal as to 
indorsements in cases of this kind. 

I think it is a rather common practice for banks to accept checks drawn 
in this way without requiring indorsement of drawer, but perhaps I may be 
wrong. A reply would much oblige a subscriber. CASHIER. 


Answer—It is my opinion that a check, payable to the order of 
“*Self,’’ or ‘‘Myself,’’ should be indorsed by the drawer. A check so 
written can be construed in but one way and that is as a check pay- 
able to the order of the drawer. And it must be indorsed by the 
drawer in order to be capable of transfer. I know of no decision in 
which the question has arisen, but it seems clear that the intention of 
a person drawing a check in this form is to make it payable to his 
order. And whatever his intention in the matter might be, a court 
would undoubtedly construe the check as being payable to the 
drawer’s order. 


FORGED INDORSEMENT ON CERTIFICATE OF DEPOSIT 


Kansas. 
Editor, Banking Law Journal: ‘ 

Dear Sir—In your issue of August on page 579 there is an inquiry from a 
cashier in Indiana relative to indorsements upon time certificates. This is a 
question in which a great many banks are vitally interested, and it has always 
been an open question in our minds as to whether we should be required to 
know the signature of the payee in case the collecting bank indorsed to us, 
“All prior indorsements guaranteed”. It seems to us that if the collecting 
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bank did not intend to guarantee the indorsements and should expect us to 
stand back of the payee’s :ndorsement they should never indorse a certificate 
with the indorsement, “All prior indorsements guaranteed”. 

CASHIER. 


Answer—aAs stated in the answer to that inquiry, it seems to me 
that a person, or bank, who indorses generally a certificate of de- 
posit, does not thereby guarantee the genuineness of the payee’s in- 
dorsement because the payee is really a depositor of the bank issuing 
the certificate, and the general rule requires a bank to know the 
signature of its depositor. 

Nevertheless the parties to a negotiable instrument may enter 
into any lawful agreement with regard to the paper which they see 
fit to make. And there is no reason why one, who transfers or col- 
lects a certificate of deposit, should not guarantee the genuineness of 
the payee’s indorsement. If he uses the words ‘‘All prior indorse- 
ments guaranteed,’’ it cannot be doubted that he becomes liable as 
guarantor of the genuineness of the payee’s indorsement. By mere- 
ly indorsing in blank he would guarantee the genuineness of all other 
indorsements, and if the words ‘‘All prior indorsements guaranteed”’ 
are to be given any meaning at all they must mean that the in- 
dorser’s intention was to guarantee to the bank issuing the certificate 
that the payee’s indorsement is genuine. 
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COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks 
reported to the New York Clearing House for the week ending September 27, 


1919, and September 25, 1920: 


Members of Federal 
Reserve Bank 


Bank of New York, N. B. A... 
Bank of the Manhattan Co... 
Mechanics’ & Metals Nat. Bk. 
Bank of America 

National City Bank 


Chemical National Bank 

Atlantic National Bank....... 
Nat. Butchers & Drovers Bk. 
American Exchange Nat. Bk.. 
National Bank of Commerce... 


Pacific Bank 

Chatham & Phenix Nat. 
Hanover National Bank 
Metropolitan Bank 
Corn Exchange Bank 


Importers & Traders Nat. Bk. 
National Park Bank......... 
East River Nat. Bank 
Second National Bank 

First National Bank 


Irving National Bank 
N. Y. County Nat. 
Continental Bank 
Chase National Bank 
Fifth Avenue Bank 


Commercial Exchange Bank.. 
Commonwealth Bank 


Fifth National Bank 
Seaboard National Bank 


Liberty Nationa] Bank 

Coal & Iron Nat. Bank....... 
Union Exchange Nat. Bank.. 
Nassau Nat. Bank, Bklyn.... 
Columbia Bank 


State Banks 
Not Members of Federal 
Reserve Bank 
Greenwich Bank 
Bowery Bank 


State Bank 


Loans and 
Discounts 
Average 


1919 
$52,085,000 
$2,787,000 
160,443,000 
31,856,000 
579,827,000 


91,696,000 
20,285,000 
4,865,000 
128,238,000 
417,019,000 


21,861,000 


- 126,982,000 


147,798,000 
43,772,000 
157,229,000 


43,085,000 
202,845,000 
9,785,000 
21,373,000 
343,043,000 


125,361,000 
13,715,000 
7,967,000 
396,611,000 
20,721,000 


8,432,000 
8,528,000 
14,009,000 
10,138,000 
53,639,000 


102,527,000 
26,273,000 
16,425,000 
16,728,000 
18,785,000 


16,639,000 
5,277,000 
57,397,000 


Loans and 
Discounts 
Average 


1920 
$50,010,000 
142,287,000 
209,177,000 

58,731,000 
586,847,000 


155,491,000 
20,753,000 
4,623,000 
121,721,000 
349,969,000 


23,594,000 
126,771,000 
124,805,000 

38,160,000 
150,669,000 


42,637,000 
216,490,000 
12,225,000 
25,027,000 
318,776,000 


225,988,000 
14,788,000 
7,711,000 
390,179,000 
20,411,000 


7,067,000 
8,953,000 
15,058,000 
15,175,000 
52,374,000 


93,493,000 
20,151,000 
19,600,000 
18,125,000 
23,912,000 


18,063,000 
5,542,000 
68,615,000 


Legal Net 
Deposits 
Average 


1919 
$35,716,000 
79,208,000 
154,591,000 
25,081,000 
650,610,000 


71,895,000 
16,215,000 
3,780,000 
103,836,000 
288,118,000 


20,141,000 
103,604,000 
127,718,000 

33,697,000 
140,227,000 


24,007,000 
160,562,000 
10,538,000 
17,207,000 
174,126,000 


124,232,000 
13,828,000 
6,465,000 
330,958,000 
17,899,000 


7,578,000 
8,617,000 
12,816,000 
9,214,000 
50,575,000 


98,278,000 
15,845,000 
17,954,000 
12,431,000 
17,565,000 


17,351,000 
5,150,000 
53,548,000 


Legal Net 
Deposits 
Average 


1920 
$38,682,000 
107,792,000 
151,039,000 

56,448,000 
622,563,000 


107,402,000 
16,730,000 
3,834,000 
91,700,000 
279,523,000 


23,348,000 
118,781,000 
117,058,000 

42,749,000 
154,729,000 


29,609,000 
160,985,000 
12,651,000 
17,660,000 
201,869,000 


200,632,000 
13,712,000 
6,057,000 
291,387,000 
19,322,000 


7,441,000 
9,313,000 
14,529,000 
13,124,000 
47,682,000 


72,373,000 
15,075,000 
17,933,000 
14,899,000 
22,158,000 


18,302,000 
5,416,000 
69,029,000 





